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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8620. 


BOYD F. SCHAFF, MAX H. CHAPMAN, WILLIAM F. 
CULLINEY, JOSEPH L. MAHER, HERSCHEL 
YOUNG, Appellants, 

v. 

R. W. CLAXTON, INCORPORATED, A CORPORATION, 

Appellee. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The judgment appealed from was entered upon a directed 
verdict for defendant-appellee in a civil action based on 
negligence, of which the District Court had jurisdiction un¬ 
der D. C. Code, 1940, Sections 11-301 and 11-306. This 
Court has jurisdiction under D. C. Code, 1940, Section 17- 
101, and Rule 10(a) of this Court, notice of appeal having 
been filed July 31,1943, within 30 days after the motion for 
new trial was denied on July 2, 1943. 
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STATEMENT OF CASE. 

On the morning of May 7, 1941, the five appellants were 
riding to work in a Plymouth sedan automobile owned by 
appellant Boyd F. Schaff, along West Virginia Avenue, 
N.E., in the District of Columbia. (App. 8). In the opposite 
direction came a truck owned by appellee, and driven by 
one Luther Matthews, weaving in and out of traffic and 
passing cars up to a point where it pulled over onto the 
wrong side of the avenue and attempted to pass without 
sufficient room and collided head-on w’ith the car in which 
appellants w’ere riding. (App. 8,9-12,75.) Appellant Schaff 
wras driving his car on the right hand side of the road, and 
before the impact, attempted to swrerve off the roadw’av to 
save himself and his companions. (App. 8, 12.) All five 
of appellants w’ere severely injured and were taken to 
Casualty Hospital (App. 8,10-11). 

The truck had been taken that morning by George Glas- 
coe, one of appellee’s regular drivers, to the “Fat Boy” 
Restaurant at the junction of New’ York Avenue and 
Bladensburg Road, N.E., for delivery of fish. (App. 19-20, 
42). On going into the restaurant, Glascoe left the igni¬ 
tion key in appellee’s truck (App. 25, 76). While Glascoe 
wras at the restaurant delivering the fish, Luther Matthews 
and William Hills, tw’o kitchen employees of the restaurant 
(App. 41, 42), took appellee’s truck, and w’hile Matthew’s 
w’as driving it (App. 75), the accident already described 
occurred. (App. 50, 60, 74, 75-76.) 

The foregoing facts appear to be undisputed in the testi¬ 
mony and evidence contained in the record. There was 
a dispute as to the circumstances under which Matthews 
took appellee’s truck to go on the drive which ended in the 
collision. Glascoe, appellee’s regular driver, and one 
George Wallace Jones, “night boss” of the restaurant and 
referred to in testimony and hereinafter as “Wallace”, 
both testified that while they were checking over the fish de¬ 
livered by Glascoe, they suddenly discovered that the truck 
and the other two “boys”, Matthews and Hills, were gone 



3 


(App. 21, 42-44). Matthews gave an entirely different ver¬ 
sion of the story. He testified that when Glascoe came in, 
some conversation took place and drinks were had (App. 73, 
74, 85), that Glascoe first permitted Wallace to go for a 
drive in the truck (App. 72, 73, 76), and when he returned, 
Glascoe allowed Matthews and Hills to go for a drive in it. 
(App. 74-75, 76). 

Appellee’s truck did not have any name on it (App. 23). 

Matthews was prosecuted under the joy-riding statute 
and convicted (App. 81). While it does not appear in the 
record, Matthews stoutly maintained his innocence and was 
prepared to testifiy that he believed his conviction was 
brought about by a frame-up between Glascoe and “Wal¬ 
lace” to protect themselves from charges of careless use of 
appellee’s truck. Although he did not testify at his criminal 
trial and had served his sentence and therefore had noth¬ 
ing to lose, he continued to maintain his innocence of theft 
when called to testify at the trial in this case. 

PROCEEDINGS BELOW. 

Appellants filed this action against appellee based on the 
presumption of agency arising from appellee’s ownership 
of the offending vehicle and negligence of the operator at 
the time of the collision (App. 3-4). Appellee answered, ad¬ 
mitting ownership of the offending vehicle, disclaiming 
knowledge as to the manner in which it was operated prior 
to the collision and as to consequences of the collision, and 
denying ‘ ‘ that its truck was being operated at said time and 
place by its agent or by any person with its knowledge and 
consent”. (App. 5-6.) 

At the pretrial hearing before Mr. Justice Pine, in Febru¬ 
ary, 1943, counsel for appellants asked for leave to amend 
their complaint so as to allege negligence of appellee’s 
regular driver in leaving the keys in the truck. Mr. Justice 
Pine expressed himself quite forcefully as to the lack of 
proximate cause necessary for recovery in such a case, 
recollecting a decision of this Court on the subject. At his 



4 


direction tlie clerk left the court room and returned with 
Volume 44, App. D. C., containing the opinion in Squires v. 
Brooks , 44 App. D. C. 320. Mr. Justice Pine then read a 
portion of the opinion indicating that appellant’s case was 
without merit on this point. While such discussions be¬ 
tween Court and counsel at pretrial are not reported, and 
the record therefore does not show the foregoing occurence, 
appellee was represented at the pretrial hearing by counsel 
and it will doubtless be agreed that the foregoing took place. 

In June 1943, the case came on for hearing before Mr. 
Justice Goldsborough and a jury. In view of the presump¬ 
tion created by the Financial Responsibility Statute, D. C. 
Code, 1940, Sec. 40-403, appellants proved the collision and 
their damages. (App. 7-12.) Appellee’s ownership of the 
truck being admitted (App. 5), appellants then rested their 
case. Appellee then introduced testimony of George Glas- 
coe, its regular driver, and of Harry L. Claxton, its Presi¬ 
dent, that there had been given instructions to truck drivers 
not to lend the trucks (App. 19, 32, 35, 36). Glascoe denied 
that he had consented to Matthews’ driving (App. 22, 26). 
Appellee also introduced the deposition of George Wallace 
Jones (App. 40-53) to give his version of the taking of 
the truck, and testimony of the precinct police officer 
(Bridges) to show the accident report and the arrest of 
Matthews (App. 53-70). 

In rebuttal, appellants introduced the testimony of Mat¬ 
thews that he did have Glascoe’s consent to his use of the 
truck (App. 70-85). 

ACTION OF LOWER COURT. 

The trial court granted appellee’s motion to strike the 
testimony of Matthews on the ground that there was no 
showing that Glascoe had authority from appellee to con¬ 
sent to Matthews’ use of the truck. (App. 86.) Appellee’s 
motion for directed verdict was then also granted (App. 
87). 

Motion for new trial was denied (App. 90) and this ap¬ 
peal taken. 
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STATUTES AND REGULATIONS INVOLVED. 

Traffic and Motor Vehicle Regulations of the District of 
Columbia, Section 58: 

Locks on Motor Vehicles 

“Every motor vehicle shall be equipped with a lock 
suitable to lock the starting lever, throttle, or switch, 
or gear-shift lever, by which the vehicle is set in mo¬ 
tion, and no person shall allow’ any motor vehicle op¬ 
erated by him to stand or remain unattended on any 
street or in any public place without first having locked 
the lever, throttle, or switch by which said motor ve¬ 
hicle may be set in motion.” 

D. C. Code, 1940, Section 40-403: 

“Whenever any motor vehicle, after the passage of 
this chapter, shall be operated upon the public high¬ 
ways of the District of Columbia by any person other 
than the owner, wuth the consent of the owner, express 
or implied, the operator thereof shall, in case of acci¬ 
dent, be deemed to be the agent of the owner of such 
motor vehicle, and the proof of the ownership of said 
motor vehicle shall be prima facie evidence that such 
person operated said motor vehicle wfith the consent of 
the owner.” 

Traffic and Motor Vehicle Regulations of the District of 
Columbia: 

Section 20(b) 

“No individual shall while under the influence of any 
intoxicating liquor or narcotic drug operate any motor 
vehicle in the District. * * 

Section 21(a) 

“Any person w’ho drives any vehicle upon a high¬ 
way carelessly and heedlessly in willful or wanton dis¬ 
regard of the rights or safety of others, or without due 
caution and circumspection and at a speed or in a man¬ 
ner so as to endanger or be likely to endanger any per¬ 
son or property, shall be guilty of reckless driving.” 
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Section 23(a) 

“Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as prac¬ 
ticable to the right-hand edge or curb of the highway.” 

Section 25(b) 

“The driver of a vehicle overtaking another vehicle 
proceeding in the same direction shall pass to the left 
thereof at a safe distance and shall not again drive to 
to the right side of the highway until safely clear of 
such overtaken vehicle: Provided, That when vehicles 
on the roadway are moving in two or more substantially 
continuous lines, the vehicles in one such line overtak¬ 
ing or passing the vehicles in another line may pass 
either on the right or left, and driver overtaking and 
passing upon the right of another vehicle may do so 
when a vehicle on the left is making or is about to make 
a left turn. No driver shall attempt to pass another 
vehicle going in the same direction on any highway ex¬ 
cept where there is an unobstructed clear course ahead, 
and no driver shall attempt to pass another vehicle 
going in the same direction at any street intersection 
unless the same be controlled by automatic traffic sig¬ 
nals or a police officer/’ 

STATEMENT OF POINTS. 

I. The District Court erred in striking the testimony of 
Luther Matthews relating to consent obtained from appel¬ 
lee’s regular employee to use of appellee’s motor vehicle. 

II. The District Court erred in directing a verdict for 
appellee and entering judgment thereon. 

III. Where the negligence of the driver of a motor ve¬ 
hicle causes injury and the ownership of the vehicle is es¬ 
tablished, the question of the owner’s consent to its opera¬ 
tion by the negligent driver should be submitted to the jury 
upon the statutory prima facie evidence of consent, and all 
denials of consent should be left to the jury to determine 
credibility. 
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IV. Where the owner of a motor vehicle places it in 
charge of, and entrusts it to a regular employee for use in 
the owner’s business, the consent of the employee to its use 
by a negligent operator should be imputed to the owner, or 
at the very least the issue of the apparent authority of 
such employee to give consent should be submitted to the 
jury. 

V. Appellants should have been permitted to prove the 
negligence of appellee’s regular employee in entrusting the 
motor vehicle to an intoxicated driver. 


(additional) 

VI. Where the employee of the owner of a motor vehicle 
leaves the ignition keys in the lock, and a third person 
drives away and negligently injures some one, the owner is 
liable. 

SUMMARY OF ARGUMENT. 

Under any version of the facts above outlined appellee 
should have been held liable in this case for the damages 
caused by the negligent operation of its truck on a public 
highway. The situation no longer obtains where the inno¬ 
cent driver of an automobile and his passengers, who are 
injured by collision with a negligently operated motor ve¬ 
hicle, are left without redress because of some peculiarity in 
the relation between the owner of such vehicle and the negli¬ 
gent driver at the time. They are not required to show that 
the vehicle was being driven by the owner’s agent actually 
in the course of his employment by the owner, as they would 
have had to do several years ago. They need only show 
that the owner consented to its operation by the negligent 
driver, and where the owner entrusts control of the vehicle 
to another person, then the owner is responsible further for 
the negligence of a driver to whom the car had been tem¬ 
porarily turned over by such person. And even where the 
owner can not be linked to the driver by his consent or the 
consent of his agent, the injured person may yet recover 
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where the owner or his agent without good cause leaves a 
vehicle in public with the keys in it, so that the negligent 
driver may and does take it out and cause injury. Modern 
enlightenment and awareness of the critical danger in let¬ 
ting a car be driven out on the public highways by a negli¬ 
gent driver have imposed on the owner a responsibility for 
damages occurring when the acts of his employees result 
in placing cars in incompetent hands. The case takes on an 
even more serious aspect when the employee, in the course 
of his duties, drinks intoxicating liquors, leaves the car with 
the keys in it, and it is driven off by another drinker, either 
with or without his consent. 

Such is the case before this Court. Appellee employed 
Glascoe to deliver fish. Glaseoe delivered fish to the “Fat 
Boy” and there, having left the keys in the truck, got to 
talking and drinking with its employees. Either with or 
without his permission two of these employees, Matthews 
and Hills, went off with the truck, and by weaving in and 
out of traffic once too often, severely injured all five appel¬ 
lants, who are fortunate to be alive today. 

The trial court directed a verdict for appellee. This was 
error, for the evidence, however construed, imposes lia¬ 
bility on appellee, and a verdict should not be directed for a 
defendant unless the evidence, construed most favorably 
for plaintiffs, permits of no reasonable inference of negli¬ 
gence. Gunning v. Cooley, 281 U. S. 90; Speirs v. D. C., 66 
App. D. C. 194, 85 F.2d 693; Kresge Co. v. Kenney, 66 App. 
D. C. 274, 86 F.2d 651; Fleming v. Fisk, 66 App. D. C. 350, 
87 F.2d 747; Carusi v. Schulmerick, 69 App. D. C. 76, 98 F. 
2d 605; Jackson v. Capital Transit, 69 App. D. C. 147; 99 
F.2d 380; Walford v. McNeill, 69 App. D. C. 247, 100 F.2d 
112; Boaze v. Windridge & Handy, 70 App. D. C. 24, 102 
F.2d 62S; Hellweg v. Chesapeake & Potomac Telephone Co., 
71 App. D. C. 346, 110 F.2d 546. 


Appellants are innocent victims, so far without redress 
for their injuries in the accident. They had no part in, or 
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relation with, the events which led to the taking of the truck 
by Matthews. When they investigated, they encountered 
the dispute between Matthews and Glascoe over the matter 
of Glascoe’s consent, leading to the trial and conviction of 
Matthews under D. C. Code, 1940, section 22-204, for joy¬ 
riding (App. 81), and at the time of the trial of this case 
they found that Matthews still maintained his innocence. 
As this court had not yet decided Ross v. Hartman, No. 
8413, it was not clear, as it is now, that appellee was liable 
whether or not consent had been given. The trial court ac¬ 
cordingly correctly excluded any evidence of Matthews’ con¬ 
viction which could identify it with the collision in this case 
(App. 13-17) and required appellee to try the issue anew 
without benefit of the criminal judgment to which appel¬ 
lants were not parties. Chantangco v. Abaroa, 218 U. S. 
476, 481; Gen. Exch. Ins. Corp. v. Slierby, 165 Md. 1, 165 
Atl. 809, 811. Now, after the Ross decision, it appears 
that appellee is liable on the testimony of its own witness, 
regardless of whether consent was or was not given. 

ARGUMENT. 

Defendant-appellee is liable for the act of its agent in leav¬ 
ing the key in the truck, so that it could be taken away 
and negligently driven by Matthews on the public high¬ 
way. 

“That on October 19, 1940, about nine o’clock P.M. 
the defendant, by and through his servant Richard 
Jones, drove his truck from the new Center market 
* * * to an entrance of the Acme Garage, which entrance 
is in an alley between 4th and 5th Streets and New 
York Avenue and M Street, N. W. Said driver left the 
truck in the alley with the ignition unlocked and the key 
in the ignition switch, * * * ” 

The foregoing is quoted from the stipulation at p. 3 of 
appellant’s appendix to brief in No. 8413, Willie Ross v. 
Hartman, 139 F.2d 14, decided by this court on Novem¬ 
ber 22, 1943. The truck referred to was taken by some 
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person totally unknown to the owner, and such person by 
negligent driving injured plaintiff. Overruling Squires v. 
Brooks, 44 App. D. C. 320, this Court held the owner liable, 
on the following reasoning: 

“Everyone know r s now’ that children and thieves fre¬ 
quently cause harm by tampering with unlocked cars. 
The danger that they will do so on a particular occasion 
may be slight or great. In the absence of an ordinance, 
therefore, leaving a car unlocked might not be negligent 
in some circumstances, although in other circumstances 
it might be both negligent and a legal ‘proximate’ 
cause of a resulting accident. 

“But the existence of an ordinance changes the situa¬ 
tion. If a driver causes an accident by exceeding the 
speed limit, for example, w’e do not inquire whether his 
prohibited conduct w’as unreasonably dangerous. It is 
enough that it w’as prohibited. Violation of an ordi¬ 
nance intended to promote safety is negligence. If by 
creating the hazard w’hich the ordinance w’as intended to 
avoid it brings about the harm which the ordinance was 
intended to prevent, it is a legal cause of the harm. 
This comes only to saying that in such circumstances 
the lawr has no reason to ignore and does not ignore the 
causal relation w’hich obviously exists in fact. The law 
has excellent reason to recognize it, since it is the very 
relation w’hich the makers of the ordinance anticipated. 
This court has applied these principles to speed limits 
and other regulations of the manner of driving. 

“The same principles govern this case. The partic¬ 
ular ordinance involved here is one of a series w’hich 
require, among other things, that motor vehicles be 
equipped w’ith horns and lamps. Ordinary bicycles are 
required to have bells and lamps, but they are not re¬ 
quired to be locked. The evident purpose of requiring 
motor vehicles to be locked is not to prevent theft for 
the sake of owners or the police, but to promote the 
safety of the public in the streets. An unlocked motor 
vehicle creates little more risk of theft than an unlocked 
bicycle, or for that matter an unlocked house, but it cre¬ 
ates much more risk that meddling by children, thieves, 
or others will result in injuries to the public. The 
ordinance is intended to prevent such consequences. 
Since it is a safety measure, its violation was negli- 
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gence.—This negligence created the hazard and thereby 
brought about the harm which the ordinance was in¬ 
tended to prevent. It was therefore a legal or ‘proxi¬ 
mate’ cause of the harm. Both negligence and causa¬ 
tion are too clear in this case, we think, for submission 
to a jury.” 

The case here is identical, assuming the jury should find 
that the truck was taken away by Matthews on a joy-ride. 
See pp. 2-3, supra. There is no dispute that the key was left 
in the truck outside. There is no dispute that appellee’s 
servant, George Glascoe, left it there. There is no dispute 
that Matthews, a person unknown to appellee’s principal 
officer (App. 34), took the truck and negligently ran into the 
car in which appellants were riding. See p. 2, supra. 

Appellee will contend, of course, that the complaint con¬ 
tains no mention of the act of leaving the key in the lock and 
that the case w r as not presented to the court and jury on 
any such theory. And so far the argument is correct. The 
unvarnished facts, however, supported by appellee’s own 
witness, establish the liability on this theory. The com¬ 
plaint does not allege these grounds only because in informal 
pretrial the court below expressed itself forcefully when 
appellants sought to amend and cited a ruling of this court 
then in effect. See pp. 3-4, supra. The argument must as¬ 
sume that when a point is thus raised in pretrial and not 
pressed on through in the teeth of a decision of this court, 
appellants are deprived of a substantial right established 
by later decision of this court rendered while the case was 
not finally determined, but pending on appeal. If Willie 
Ross was entitled to recover against an owner, whose ser¬ 
vant-driver left the ignition key in the lock on October 19, 
1940, certainly appellants should be permitted to recover 
from appellee, whose servant-driver left the key in the ig¬ 
nition lock on May 7, 1941. 

Appellants feel confident that this court will not make a 
technical distinction between the formal and informal 
method of raising the point in the trial court. Faced with 
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the decision of Squires v. Brooks before trial, any further 
effort to present the point at the trial would naturally have 
been fruitless and simply an annoyance to the trial court. 
It is enough to point out that on the record, the facts are 
quite clear to establish appellee’s liability. There are no 
equities to be urged by appellee. It was not deprived of 
opportunity to present evidence on a controverted point. 
Its own witness stated the ignition key was left in the lock 
(App. 25) 

And even if the pretrial discussion be considered insuf¬ 
ficient to preserve the point, as appellee’s counsel may argue 
in this peculiar situation, then the following rule recently 
expressed by this court in Shimabukuro v. Nagayama, No. 
8414, decided January 3, 1944, should be applied: 

“But where it is apparent to the appellate court on 
the face of the record that a miscarriage of justice may 
occur because counsel has not properly protected his 
client by timely objection, error which has been waived 
below may be considered on review. Mr. Justice Black 
has recently said: ‘There may always be exceptional 
cases or particular circumstances which will prompt a 
reviewing or appellate court, where injustice might 
otherwise result, to consider questions of law which 
were neither pressed nor passed upon by the court or 
administrative agency below.’ 

“Heretofore this court has noticed error 'which par¬ 
ties "waived by failure to object at the trial court, 
to avoid injustice in criminal cases. There is no logical 
reason for refusing to exercise our power to notice 
fundamental error in cases where personal or property 
rights are involved, and our Rule 17(i), which states 
the principle, makes no distinction between civil and 
criminal actions. 

Defendant-appellee is with even greater reason liable for 
the act of its agent in leaving the key in the truck and 
then permitting a third person to drive it on the high¬ 
way. 

The theory on which this case was tried below was that 
the consent given by appellee’s regular driver to Matthews 
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was binding on appellee and made it liable under D. C. Code, 
1940, section 40-403, for the negligent operation of its truck 
“with the consent of the owner, express or implied”. The 
trial court disagreed and directed a verdict against appel¬ 
lants (App. 87). 

It would seem self-evident that the District of Columbia 
rules of common law, of statute, and of municipal regulation 
for the protection of the safety of innocent users of the 
highways should be construed and applied in harmony one 
with another. 

If the owner of a motor vehicle is liable when his ser¬ 
vant leaves keys in the ignition lock and a third person 
drives it away without any permission, then the owner 
should be held all the more liable when his servant not only 
leaves the keys in the lock but also gives permission to a 
third person to drive it away. To decide otherwise would 
create a definite disharmony in the measure of protection 
afforded to innocent persons such as these appellants and 
Willie Ross. 

Accordingly, in this case we have a double link between 
the appellee owner and Luther Matthews. Appellee’s ser¬ 
vant first left the keys in the truck, and then according to 
one side of the conflicting testimony, consented to the 
pleasure drive of Matthews and Hills. See p. 3, supra. 

On ordinary princples of agency, i.e. of apparent if not 
actual authority from the owner, the issue of Glascoe’s au¬ 
thority to give consent to Matthews should have been sub¬ 
mitted to the jury. Glascoe’s general duties included 
custody and care of the truck while he was making deliv¬ 
eries. The concern with which appellee’s president claims 
to have admonished him as to its use accentuates the re¬ 
sponsibility given him (App. 31-32). The truck was not 
even marked with the owner’s name (App. 23). A jury 
certainly might have found an apparent agency here. See, 
generally, Dye v. Virginia Railway Co., 9 Mackey (20 D. C.) 
63,70; Steamboat Co. v. Davis , 12 App. D. C. 306,324-5; Held 
v. Walker, 25 App. D. C. 486; Crook v. International Trust 
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Co. of Md.y 32 App. D. C. 490, 507; Shell Eastern Petroleum 
Products v. White, 62 App. D. C. 332, 336, 68 F.2d 379, 383; 
Peyser v. Volsk, 74 App. D. C. 1,119 F.2d 462. 

This case, however, goes beyond the problems of ordinary 
agency. We are not concerned with what a party seeking 
to establish rights in this litigation was entitled to believe 
to be the extent of the agent’s authority, or what author¬ 
ity was apparent to him. We are concerned with the pro¬ 
tection of persons quite remote from the agency. The 
right of appellants as against appellee owner of the truck 
should not be measured by what Matthews was entitled to 
believe as to the authority of Glascoe over appellee’s truck, 
a matter impossible for the peaceful traveller on the high¬ 
way to judge. 

It is enough that appellee, through its regular driver, 
made it possible for Matthews to have its truck out on the 
highway, to the serious injury of appellants. Therefore, 
in construing the meaning of “consent, express or implied” 
in D. C. Code, 1940, section 40-403, protection of the public 
should be paramount. The words should, by analogy to 
rules of agency, but not necessarily restricted thereby, be 
construed to include the consent of a regular driver em¬ 
ployed by the owner, for he is the person immediately 
in control and in a position to permit another to drive the 
vehicle. It is through the employee that the owner acts 
with respect to the use of the vehicle. To rule otherwise 
would deprive the public of the statutory protection in 
much of the commercial use of vehicles and create a throw¬ 
back to old rules of scope of employment which the statute 
was intended to modify. 

A series of cases in California, all somewhat weaker on 
the facts than the instant case, support the foregoing argu¬ 
ment. The California statute (Civil Code, section 1714*4, 
now Vehicle Code , section 402(a)) provided as follows: 

“Every owner of a motor vehicle shall be liable and 
responsible for the death of or injury to person or 
property resulting from negligence in the operation of 
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such motor vehicle, in the business of such owner or 
otherwise, by any person using or operating the same 
with the permission, express or implied, of such 
owner, # (emphasis supplied) 

In Sutton v. Tanger, 115 Cal. App. 267,1 P. 2d 521 (1931), 
the car was owned by one who rented it out on a “U-drive- 
it” basis. The evidence was foggy as to whether the par¬ 
ticular person to whom the owner had rented it or some 
other person placed at the wheel was driving. The court 
held that the actual driver was immaterial, and said: 

“The word ‘operate’, meaning ‘to direct or superin¬ 
tend’, is sufficient to hold the owner liable for the negli¬ 
gence of a person to whom his permittee has tempo¬ 
rarily intrusted the automobile.” 

In Pohle v. Bolinas Beach Realty Co., 130 Cal. App. 704, 
20 P. 2d 730 (1933), a “U-Drive-It” owner rented the car 
to one who allowed a third person to use it. The owner was 
held liable on the ground that the permittee had authority 
to select a driver. 

In Hughes v. Quackenbush, 1 Cal. App. 2d 349, 37 P. 2d 
99, 103 (1934), the court said: 

“Section 1714% of the Civil Code makes the owner 
liable for the negligence of any person using and 
operating his automobile with his implied or express 
permission. Our courts have held the words of the 
section broad enough to make the owner liable 
for the negligence of a person to whom his permittee 
has instrusted the automobile temporarily.” 

In Haggard v. Frick, 6 Cal. App. 2d 392, 44 P. 2d 447 
(1935), a father loaned a car to his son for use at college, 
with the expressed wish that “he would rather he would 
not let any other person drive”. The son loaned it to a 
friend. The court referred to 

“the settled rule that under this section of the Code 
the owner is ‘liable for the negligence of a person to 
whom his permittee has entrusted the automobile 
temporarily’ ” 
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and added 

“Here the liability is purely statutory. The owner’s 
negligence is imputed from the express or implied per¬ 
mission to another to use or operate the vehicle. If 
the owner intrusts his car to another, he invests him 
with the same authority to select an operator which the 
owner has in the first instance.” 

It is interesting to note that in Forrester v. Jermcm, 67 
App. D. C. 167, 90 F. 2d 412, the first case to reach this court 
under the District statute in question, the consent vras given 
by the owner’s agent, a salesman, and without demur the 
owmer was held liable. 

This statute creates a presumption of consent. When 
all of the circumstances and all possible inferences are 
taken into consideration, this case should at the very least 
be submitted to the jury along with the presumption on the 
issue of the owner’s implied consent. Most appropriate is 
the language of Hiscox v. Jackson , 75 U. S. App. D. C. 293, 
127 F. 2d. 160, wherein this court said: 

“Under this Act, with proof that a defendant owned 
the automobile involved and with no evidence on behalf 
of the defendant, a plaintiff who has otherwise estab¬ 
lished liability is entitled to a directed verdict. Instead, 
in this case, there has been a directed verdict for de¬ 
fendant. To pass from a directed verdict for plaintiff, 
through the area of jury questions, to a directed ver¬ 
dict for defendant, requires very strong compelling 
evidence on behalf of defendant. It requires evidence 
which destroys all inferences and presumptions sup¬ 
porting plaintiff and which raises no doubts against 
defendant. Here, we believe that defendant’s case is 
not so strong and plaintiff’s so weak as to make a di¬ 
rected verdict for defendant proper.” 
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Defendant-appellee is liable if its agent permitted a drunken 
and therefore incompetent driver to take the truck out 
on the public highway. 

The preceding two subdivisions of argument are not 
alternative but cumulative, and this third subdivision sim¬ 
ply cumulates the other two. 

There was evidence of drinking (App. 73, 74, 85) and the 
trial court excluded testimony as to whether Matthews was 
also drinking with Glascoe and “Wallace” (App. 75). This 
was error because appellants were entitled to show all cir¬ 
cumstances surrounding the taking of the truck, so that the 
jury might pass upon the link between Matthews and the 
owner through Glascoe. This evidence was relevant. 

If the owner is liable when its servant leaves keys in the 
ignition lock and on top of that consents to the taking of 
the truck by a negligent driver, so much more liable is the 
owner when its trusted servant goes one step farther and 
drinks with those whom he meets on his tour of duty and 
turns the truck over to his drinking companions. 

CONCLUSION. 

Serious injuries to appellants and negligence of the 
driver of appellee’s truck at the time of the accident being 
undisputed on the record, appellee is liable whether its 
regular driver simply left the keys in the ignition lock, 
whether he added his consent to the operation of the truck, 
or whether he was also drinking and allowed a drunken 
person to go off with it. The judgment below therefore 
should be reversed with directions to direct a verdict for 
appellants. 

Respectfully submitted, 

Caesar L. Aiello, 

Llewellyn C. Thomas, 

901 Hibbs Building, 
Washington, D. C., 
Attorneys for Appellants. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8620. 

BOYD F. SCHAFF, MAX H. CHAPMAN, WILLIAM F. 
CULLINEY, JOSEPH L. MAHER, HERSCHEL 
YOUNG, Appellants , 

v. 

R. W. CLAXTON, INCORPORATED, A CORPORA¬ 
TION, Appellee. 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

Appellants’ Statement of Case does not accurately depict 
the sole issue which was tried in the lower Court. Also, 
while “two wrongs do not-make a right,” nevertheless 
since appellants with assumed propriety have seen fit to 
attempt to amplify, create anew or in some instances contra- 
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diet the record, by resort to extrinsic matters or matters 
dehors the record, these must, wherever necessary, be re¬ 
moved by the same means. For these reasons it is deemed 
appropriate to make a counter-statement of the case which 
will include the proceedings below. 

In June, 1942, appellants filed their complaint in the 
lower Court alleging that on May 1, 1941 appellee owned 
a truck, which was used in the operation of appellee’s busi¬ 
ness; that on said date appellants were traveling in a south¬ 
westerly direction on West Virginia Avenue, Northeast, 
and at the same time appellee’s truck which was being driven 
and operated in the opposite direction was caused to swerve 
over into the lane of traffic in which the automobile occu¬ 
pied by appellants was moving; that the two automobiles 
collided and that appellants thereby sustained personal 
injuries (App. 1-4). 

Appellee’s answer admits that it owned a truck which 
was used in the operation of its business; denies that said 
truck was used in its business at the time of the happening 
of the alleged accident; admits that its truck was involved 
in a collision but particularly denies “that its truck was 
being operated at said time and place by its agent or by any 
person with its knowledge and consent” (App. 5-6). 

Pursuant to Rule 16 of the Federal Rules of Civil Pro¬ 
cedure, the case came on for pretrial before Mr. Justice 
Pine in February, 1943. Although not shown by the record, 
it is a fact that in the Pretrial order entered herein it is 
stated that appellants claim “that defendant through its 
agent, was driving its automobile * * *; that defendant, 
through its agent, was negligent * * *and that such negli¬ 
gence proximately caused the collision here involved. The 
Pretrial order states in respect to appellee’s contentions 
as follows: 

“Defendant admits ownership of the automobile but 
denies any agency on the part of the driver thereof at 
the time of the collision alleged by plaintiffs. It claims 
that its automobile was driven axvay by a person not in 
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its employ and without its knowledge and consent, 
after it had been parked at a place a distance from the 
scene of the collision, by one of its employees for the 
purpose of making deliveries, its said automobile being 
a pick-up truck used in making deliveries of merchan¬ 
dise sold by the defendant.” (Italics supplied). 

Upon the completion of the pretrial hearing Mr. Aiello, 
one of the attorneys for appellants, advised the Court that 
he might wish to amend the complaint by adding an addi¬ 
tional act of alleged negligence on the part of appellee 
in leaving the key in the ignition of the stolen truck. Mr. 
Justice Pine stated that in Squires v. Brooks, (44 App. 
D. C.), this Court had held that such negligence was not 
the proximate cause of injury but that such charge of negli¬ 
gence would be added by way of an amendment if Mr. 
Aiello so desired. Thereupon Volume 44 Appeals D. C. 
was procured by the Clerk and either Mr. Justice Pine or 
Mr. Aiello examined the same; and Mr. Aiello then stated 
to the Court that he thought it would be unnecessary to add 
such charge of alleged negligence and thereupon abandoned 
the matter. 

The cause came on for final hearing in June, 1943 before 
Mr. Justice Goldsborougli. Counsel for appellants did not, 
either prior to the commencement of the trial or during the 
course of the trial, ask leave to amend the complaint by 
incorporating an alleged act of negligence on the part of 
appellee in leaving the key in the ignition of the stolen 
truck. Moreover, in his opening statement counsel for 
appellants stated, in part, as follows: 

“Now, we part with the defendant on this point; the 
car which was owned by the Claxton company is alleged 
to have been driven not by their regular driver but 
by another colored driver, an employee of the restau¬ 
rant, or road house, on New York Avenue known as 
the ‘Fat Boy’. He was accompanied by another em¬ 
ployee of this same restaurant, the Fat Boy, and we 
expect to prove to you that that car was loaned to, and 
turned over to them ivith the consent of the defendant 
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* * # and we believe after vou bear the evidence which 
vie will present to you in this case, that we can prove 
that it was driven and operated with the consent of 
the defendant, and if you find , as ive believe you will 
find , that is the fact then we will expect you to return 
a verdict in favor of all the plaintiffs * * (App. 7.) 
(Italics supplied). 

The sole issue developed by the complaint and the answer 
filed thereto therefore was whether or not appellee’s truck 
at the time of the collision here involved was being oper¬ 
ated by the driver with the consent of appellee, either ex¬ 
press or implied. As correctly stated by appellants (Appel. 
Br. 4) appellants proved the collision and their damages 
and in view of the presumption created by the Financial 
Responsibility Act for the District of Columbia (Appel. 
Br. 5), then rested their case. 

Appellee then offered the testimony of George E. Glascoe 
and on direct examination he testified in substance as fol¬ 
lows: That he was first employed by appellee on June 7, 
1939; that his duties were to drive a truck and make 
deliveries; that appellee was in the sea food business and 
that he was one of appellee’s regular drivers (App. 18). 
He further testified that when he first commenced working 
for appellee he was specifically instructed that he was not 
to take any riders on; that he was solely responsible for the 
truck; and that he icas not to turn the truck over to any 
other person (App. 19); that on May 7, 1941 he made a 
delivery of sea food to the Fat Boy restaurant located at 
2201 New York Avenue; that he arrived there around 7:40 
A. M. and parked the truck at the side delivery entrance 
(App. 19); that the said delivery entrance teas off the street 
(on private property, not on a street or public place) at the 
side of the Fat Boy restaurant (App. 19, 20). 

The witness Glascoe further testified that he took the 
merchandise downstairs for delivery but as no one was 
there to receipt for it he went upstairs and saw two boys 
and asked one of them if he could sign the order; that one 
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named Wallace said that he would (App. 20); that after 
Wallace had receipted for the delivery of the merchandise 
they went upstairs, Wallace returned to his duties and 
witness came outside of the building and found that his 
truck was gone; that he told Wallace that his truck 
was gone and the two of them looked around the build¬ 
ing trying to locate it; that lie went up Bladensburg 
Hoad and Wallace went down New York Avenue; that the 
restaurant sits “in a sort of box”; that when they were 
unable to locate the car he called his boss, Mr. Claxton, and 
Mr. Claxton told him to notify the police that the car was 
stolen; that he called No. 9 Precinct but the line was busy 
and he was unable to make a connection so he caught a 
ride with another delivery boy from a poultry house and 
reported the theft to the Precinct (App. 21, 22). 

The witness Glascoe further testified that he did not 
have any conversation with, the tivo boys he had seen when 
he entered the restaurant; that he did not know a man 
named Luther Mathews or a man named William C. Hills, 
and that appellee never employed a man named Luther 
Mathews (App. 22); that while he was at the precinct he 
was advised that the truck in question had been involved in 
an accident and had been found on West Virginia Avenue; 
that prior to May 7, 1941 witness had never seen cither 
Luther Mathews, William C. Hills or Wallace Jones at the 
Fat Boy restaurant; that this was his first morning de¬ 
livery (App. 23). On cross-examination he testified that he 
left the key in the truck when he went downstairs to make 
the delivery (App. 25). 

Appellee also offered the testimony of Harry L. Claxton, 
and on direct examination he testified in substance as fol¬ 
lows : That he is president of R. W. Claxton, Inc.; that his 
father started the business in 1888 and witness had been in 
it for thirty-four years; (App. 30-1); that appellee owns 
eight trucks which are used in making deliveries of sea 
food and employed regular drivers to operate them, (App. 
31); that when Glascoe was employed by appellee he was 
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instructed that he was not to have any riders; that he must 
not loan the car to any one else hut was to strictly use the 
car and drive it for appellee (App. 32). 

The witness Claxton further testified that on May 7,1941 
he received a telephone call from Glascoe advising that the 
truck was missing from the Fat Boy restaurant and he told 
Glascoe to be sure that the car was missing but if he could 
not find it to immediately notify the nearest police Precinct; 
that witness himself called No. 9 Precinct a little after 
eight a. m. and reported that the truck was missing; that 
he talked to Officer Bridges; that about fifteen or twenty 
minutes after witness had called No. 9 Precinct, he was 
advised by No. 9 Precinct that the truck had been found 
and that it had been involved in an accident; that appellee 
never employed either Luther Mathews or William C. 
Hills; that neither witness nor Glascoe is acquainted with 
any such persons (App. 34, 37). 

On cross-examination the witness Claxton was asked just 
how far he went in allowing Glascoe to use appellee’s truck, 
and he replied “1 never gave him any use of the car except 
for delivery purposes” (App. 36). Also, he was asked what 
was the reason for his instructing his drivers, when em¬ 
ployed by him , not to take on drivers or not to loan the car 
to anybody and he replied: 

“A. 1 think that is the customary thing for any per¬ 
son ivlio has charge of any delivery, to instruct your 
drifters how you best want your cars to operate. 

“Q. I mean had you had any experience of that 
kind that might happen, and you were warning him 
against it? A. No, I had never had it happen at our 
firm. 

“Q. If Glascoe had asked you to let him take the 
truck out, would you have let him have it? A. No.” 
(App. 38). 

• * * * # 

“Q. Any reason for you to take up with him (Glascoe) 
the limits of his duties, or his responsibilities? A. No 
reason at all. I gave him instructions the same as I did 
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everybody else who came to work there” (App. 39-40). 
(Italics supplied). 

Appellee also offered the testimony of George Wallace 
Jones (deposition) and on direct examination he testified 
in substance as follows: That he was formerly employed at 
the Fat Boy restaurant at 2201 New York Avenue, N. E.; 
that he was in charge of the restaurant from the time he 
came on, or 2 o’clock in the morning until the day shift 
came on; that Luther Mathews and William C. Hills were 
likewise employed there (App. 41-2); that on May 7, 1941 
Glascoe came into the restaurant to make a delivery of sea 
food and asked witness to sign for the same; that after the 
delivery had been made witness went back into the front of 
the restaurant and Glascoe left and then returned and 
stated that his truck was gone; that the restaurant was on 
a triangular sort of place where the streets come down to 
make a point (Bladensburg Road and New York Avenue) 
and he went up one street to look for the truck and Glascoe 
went up the other street (App. 41-43). 

The witness Jones further testified that when they were 
unable to find the truck they returned to the restaurant 
and Glascoe called No. 9 Precinct but was unable to get 
them and he caught a ride with another delivery boy and 
went to No. 9 Precinct (App. 43); that when he was check¬ 
ing the order with Glascoe, neither Hills nor Mathews was 
present (App. 43); that during the time that Glascoe was 
in the restaurant witness did not see him talking to either 
Mathews or Hills; that so far as he knows Glascoe never 
talked to either of them while he was there; that when wit¬ 
ness and Glascoe went to look for the truck Mathews and 
Hills had left the restaurant and were no longer there (App. 
44). 

On cross-examination the witness Jones identified the 
location of the Fat Boy restaurant as follows: 

“A. It is not on the corner and not in the middle, 
and it is not a designated block, it is more or less three 
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squares, and I would say it is about twenty-five yards 
from the point; New York Avenue comes this way and 
cross this way, Bladensburg Road comes this way, and 
Fat Boy sits here (demonstrating). 

“Q. Is it practically in the angle of a triangle? A. 
Yes, sir. 

“Q. Does the restaurant itself, that is the eating 
place, open into the street? A. No, it sits back off—you 
mean from the sidewalk? It is approximately ten 
yards from the sidewalk. 

“Q. Do you walk from the sidewalk into the restau¬ 
rant? A. Yes, you can, in other words, it is about ten 
feet of pavement from the sidewalk to the front door. 

“Q. Where is the delivery door? A. The delivery 
door is in the rear of the building, opening in to a park- 
wav; there is another deliverv door on the south side 
of the building, in approximately the same corner.” 
(App. 45). Italics supplied). 

The witness Jones further testified on cross-examination 
that insofar as he knew neither Mathews nor Hills were 
acquainted with Glaseoe (App. 4S); that he did not know 
Glascoe until the morning of May 7, 1944 (App. 49); that 
this was the first “early” morning delivery that Glascoe 
had made, and also the first time that witness had “waited” 
on him (App. 48). 

Appellee also offered the testimony of Irvin E. Bridges, 
and on direct examination, he testified in substance as fol¬ 
lows: That he is the Station Clerk at No. 9 Precinct of the 
Metropolitan Police Department; that he had brought with 
him the Incidental Book of the Precinct showing all acci¬ 
dents that had occurred on May 7, 1941 and he produced 
the Traffic Report and the Incidental Book relating to the 
accident here involved (App. 53). Counsel for appellee 
offered in evidence both the Traffic Report and Incidental 
Book which had been identified by the witness but counsel 
for appellants objected and the Court sustained the objec¬ 
tion (App. 55-58). 
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Thereupon counsel for appellee proffered to prove that 
the Police Incidental Book No. 18 of Precinct No. 9 of the 
Metropolitan Police Department, and as well the Traffic 
Report which had likewise been identified by the witness 
contained entries relating to the accident here involved, 
which among other things shows that the truck owned by 
appellee at the time of the collision was operated bv Luther 
Mathews; that said truck was reported stolen in teletype 
message No. 9835 and that the said Hills and Mathews were 
arrested and held for investigation at Precinct No. 9 (App. 
58-62). 

The witness Bridges further testified that he had brought 
with him the Teletype Book of Precinct No. 9 which shows 
any messages that he may have sent in connection with the 
accident here involved and any other matters in connection 
therewith; and that the book he had produced contained a 
message which w~as written in his own handwriting which 
he had received by telephone from Claxton. Counsel for 
appellants objected to the admissability of the document 
and the Court excluded the same (App. 62-3). 

The witness was then asked whether or not on May 7, 
1941 he received a telephone call from Claxton and counsel 
for appellants objected to the same and the Court sustained 
the objection (App. 63-4). The Court also ruled that the 
Teletype Record was inadmissable (App. 64); and counsel 
for appellee then proffered to prove by the witness that 
Claxton had reported to him the theft cf the truck here 
involved; that witness in his own handwriting made the 
following entry in the Teletype Book—“Stolen Trucks /’ . 
“Harry L. Claxton, * * * reports stolen from * * • 2201 
New York Ave. Northeast this a. m. a 1938 red body Dodge 
pick-up truck, D. C. B-2784, * * *” (App. 65). As clearly 
stated by counsel for appellee at the time, all of the prof¬ 
fered testimony was offered “with reference to the issue 
of noiirconsent” (App. 65). 

During the discussions in respect to the proffered docu¬ 
mentary evidence counsel for appellants conceded that the 
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truck at the time of the collision ivas driven by Luther 
Mathews (App. 56, 66). Counsel for appellee also prof¬ 
fered to prove by tlie Arrest Book maintained by No. 9 
Precinct that Luther Mathews and William C. Hills were 
arrested on May 7, 1941 and charged with violation of 
Section 826-B of the D. C. Code. The Court sutsained 
appellants’ objection thereto (App. 69). 

At this stage of the proceeding appellee rested its case, 
having clearly shown by uncontradicted proof that appel¬ 
lee’s truck at the time of the collision was not being oper¬ 
ated with its consent either express or implied but on the 
contrarv that the truck had been stolen or illegallv removed 
from the private property on which it had been parked by 
Glascoe while he was making a delivery of sea food to the 
Fat Boy restaurant. 

In rebuttal, counsel for appellants offered the testimony 
of Luther Matheivs and he testified that on May 7, 1941 he 
was employed at the Fat Boy (App. 71); that on this morn¬ 
ing Glascoe delivered fish to Fat Boy, and brought them 
through the dining room on the side entrance (App. 71-2). 
Over the objection of counsel for appellee, the witness 
Mathews was then permitted to testify that Glascoe per¬ 
mitted Wallace “to take a spin around the corner” in ap¬ 
pellee’s truck; and that after Wallace came back -witness 
and Hills asked him if they could take a spin around the 
corner (App. 73); that Wallace gave Glascoe drinks that 
morning (App. 73); that Glascoe was on the premises about 
one-lialf hour; and that he saw Glascoe take a drink (App. 
74); that when he asked Glascoe for permission to take the 
truck, Glascoe replied “All right” (App. 74-5). 

The witness was then asked if he had had any drinks 
that morning but on objection of counsel for appellee, such 
testimony was not permitted (App. 75). The witness then 
testified that appellee’s truck on the morning in question 
was parked on the side entrance right by the dining room 
door; that the keys were left in the truck by Glascoe (App. 
76). 
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Counsel for appellants then stated to the Court that 
they had a prayer in which they asked that in the event the 
jury should find that Glascoe and Mathews and Hills had 
been drinking together and the owner of the truck allowed 
Glascoe to turn it over to people who were intoxicated and 
incompetent to drive, that such amounted to negligence. 
The Court ruled that “the only question in rebuttal is the 
matter of consent” (App. 77). 

Counsel for appellants then stated further that it was 
appellants claim that it constituted negligence to allow 
Glascoe to turn the truck over to Mathews and Hills who 
had been drinking and among other things stated: 

“We are satisfied that the reason the accident hap¬ 
pened was because these boys had been drinking , and 
we think it is negligence imputed to the owmer to allow 
it to be taken out” (App. 78). (Italics supplied). 

Counsel for appellee objected to this line of testimony 
on the ground that it was not proper rebuttal in that— 

“This case comes in here to be tried on the sole issue 
of whether it is consent or nonconsent” (App. 79). 

The Court thereupon ruled that the only thing which was 
permissable in rebuttal is testimony which—“revolves 
around the issue of consent,” and denied counsel for appel- 
ants’ informal application for leave to amend the com¬ 
plaint (App. 79). 

On cross-examination the witness Mathews admitted that 
on March 13,1937 he had been convicted of grand larceny; 
and that on March 8,1939 he had been convicted of robbery 
(App. 80). 

The Court refused to permit counsel for appellee to 
inquire of the witness Mathews if he had not been convicted 
on June 26, 1941 for the unauthorized use of a motor 
vehicle (appellee’s truck here involved) but did permit 
him to ask if subsequent to April 7, 1939 the witness had 
been convicted of the latter offense (App. 81). 
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Counsel for appellee, consistent with the prior ruling of 
the Court that such testimony of the witness Mathews would 
be conditionally admitted, then moved to strike all of the 
witness Mathews testimony insofar as it related to the issue 
of consent to the use of appellee’s truck on the day in 
question; and also moved for a directed verdict in favor 
of appellee (App. 86). The Court thereupon struck such 
testimony of the witness Mathews and for the reasons 
enumerated by him then directed a verdict in favor of appel¬ 
lee (App. 87). 

SUMMARY OF ARGUMENT. 

I. 

The record discloses that there was no evidence in the 
case that appellee’s driver Glascoe had any authority to 
lend appellee’s truck to Luther Mathews, nor was there any 
evidence in the case that at the time of the collision appel¬ 
lee’s truck was being used with its knowledge and consent, 
express or implied. If, therefore, appellants established 
a prima facie case under the Financial Responsibility Act 
by mere proof of the ownership of the truck involved in 
the collision, this statutory presumption was overcome by 
the uncontradicted and corroborated testimony of appellee. 
Hence, the lower Court properly directed a verdict in favor 
of appellee. 


H. 

The appellants have not presented a reviewable question 
for this Court’s determination in their Additional State¬ 
ment of Points, No. VI. The sole issue tried in the lower 
Court was whether or not appellee’s truck was being oper¬ 
ated at the time of the collision in question with its con¬ 
sent, either express or implied. Appellants cannot attempt 
to present for the first time on appeal the alleged negli¬ 
gence of appellee’s driver in leaving the key in the igni- 
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tion switch of appellee’s truck. While informally raised by 
appellants in the pretrial proceedings, nevertheless this 
contention was abandoned. 

m. 

The ingenious arguments of counsel for appellants that 
if plaintiff was entitled to recover in the case of Willie Ross 

v. Hartman, _U. S. App. D. C., 139 F. (2d) 14, then 

appellants are entitled to recover in this case, is utterly 
devoid of any merit. In the first place there is no indica¬ 
tion by this Court in the Ross case as to whether or not the 
rule therein announced, which overrules the earlier one 
announced in Squires v. Brooks, 44 App. D. C. 320, is to be 
made applicable to intermediate transactions. This Court 
in defining the limits of adherence to precedent may prop¬ 
erly make a choice for itself between the principle of for¬ 
ward operation and that of backward operation. Even if 
this Court should hold that the rule in the Ross case is to 
have backward operation, and further that appellants’ 
Point No. VI can be considered by this Court, nevertheless, 
the Ross case is inapplicable under the principle of stare 
decisis. In the Ross case, defendant violated a municipal 
ordinance which requires that a motor vehicle standing or 
remaining unattended “on any street or in any public 
place” must be locked. This Court properly held that the 
violation of the ordinance was negligence. In the instant 
case appellee’s truck was parked on private property, not 
on a street or in any public place. The two cases therefore 
are readily distinguishable on the facts. 

ARGUMENT. 

Preliminary Statement. 

The record shows that appellants did not designate the 
complete record and all of the proceedings and evidence in 
the case for inclusion in the record on appeal. Accordingly, 
appellants, pursuant to Rule 75(d) of the Federal Rules of 
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Civil Procedure, filed a statement of the five points on which 
they intended to rely on the appeal (Appel. Br. 6, 7). 

Appellants’ Points I, II and IV are overlapping and go 
to the legal sufficiency of the testimony of the witness 
Mathews tending to establish that appellee’s regular 
driver, Glascoe, had given him consent to use appellee’s 
truck at the time of the accident here involved. 

Point No. Ill raises the question as to the correctness of 
this Court’s decision in Rosenberg v. Murray , 73 App. D. C. 
67, 116 F. (2d) 552, but since the point is nowhere argued 
in appellants’ brief, presumably it has been waived or 
abandoned. 

Point No. V, raises the question as to whether appellants 
at the conclusion of their case in chief should have been 
permitted to amend their complaint so as to allege a differ¬ 
ent and new cause of action against appellee, i. e., a com¬ 
mon law action based on alleged negligence of appellee’s 
driver as distinguished from the statutory right of action 
(Financial Responsibility Act) on which the action was 
actually tried. Although not directly argued, reference is 
loosely made to this point so conceivably it may be before 
this Court for determination. 

In addition, appellants in their brief have added Point 
No. VI, now presented for the first time, and without any 
basis in the record on appeal for the proper presentation 
of the additional point. 

Appellee’s Truck Not Used With its Consent, Express or 
Implied, and Directed Verdict Was Proper. 

Even before the adoption of the Financial Responsibility 
Act (Appel. Br. 5) it had long been recognized by this Court 
that proof of ownership would warrant the inference that 
an automobile involved in a collision was driven by the 
owner either personally or through an agent; and that 
the presumption growing out of such prima facie case, 
however, continues only so long as there was no substantial 
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evidence to the contrary. When substantial evidence to the 
contrary was offered, then the presumption disappeared, 
and, unless met by further proof, defendant was entitled to 
a directed verdict. Walsh v. Rosenberg, 65 App. D. C. 157, 
SI F.(2d) 559; Simon v. City Cab Co., 64 App. D. C. 364, 78 
F.(2d) 506; Peabody v. Marlboro Implement Co., 63 App. 
D. C. 2S8, 73 F.(2d) 81; Calios v. Independent Taxi Owners 
Association, 62 App. D. C. 212, 66 F. (2d) 192; Curry v. Ste¬ 
venson, 58 App. D. C. 162, 26 F.(2d) 534. 

Subsequent to the enactment of the Financial Responsi¬ 
bility Act this Court in Forrester v. Jerman, et al, 67 App. 
D. C. 167, 90 F.(2d) 412, stated as follows: 

“We think the conclusion inescapable that Congress 
in the passage of the Act intended * # * to establish 
* * * a new rule of liability in which agency is based 
on consent. We have ourselves held long before the 
present act that proof of ownership will warrant the 
inference that the automobile was at the time of injury 
driven by the owner either personally or through an 
agent. Walsh v. Rosenberg, 65 App. D. C. 157, 81 F. 
(2d) 559. The section in the act creating the new lia¬ 
bility goes a step further and makes the person to 
whom the oivncr has lent the automobile the agent 
of owner, and the result of this is to make the 
owner liable, upon analogy to the principles of agency, 
for an injury negligently inflicted by a person using 
the automobile with his consent.” (Italics supplied). 

In Rosenberg v. Murray, 73 App. D. C. 67,116 F. 2d) 552, 
this Court in also construing the Financial Responsibility 
Act, stated: 

“The effect of this provision is simply to shift the 
burden of proof and to impose on the defendant owner 
the affirmative duty of proving that the car was not 
at the time of the accident operated with his express 
or implied consent. Casey v. United States, 276 U. S. 
413, 418, 48 S. Ct. 373, 72 L. Ed. 632. This presumption 
continues until there is credible evidence to the con- 
contrary, and ceases when there is uncontradicted proof 
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that the automobile was not at the time being used 
with the owner’s permission. In the case under con¬ 
sideration appellant testified positively and unequivoc¬ 
ally that Dyson had taken the car ivithout his knowl¬ 
edge, authority, or consent, and his uncontradicted 
statement to this effect, of course, overcame the statu¬ 
tory presumption, just as similar testimony overcomes, 
as we have often held, the common-law presumption 
that an agent is on his master’s business when he drives 
his master’s car. Curry v. Stevenson, 58 App. D. C. 
162, 26 F. (2d) 534; Peabody v. Marlboro Implement 
Co., 63 App. D. C. 288, 72 F. (2d) 81; Simon v. City 
Cab Co., 64 App D. C. 364, 78 F. (2d) 506. In each of 
these cases the positive testimony which overcame the 
presumption was that of the owner.” (Italics supplied). 

Certain it is that the statutory presumption upon which 
appellants relied at the close of their case in chief was 
clearly overcome by the testimony of the witnesses Claxton 
and Glascoe. Glascoe, appellee’s regular driver, was spe¬ 
cifically instructed when he first commenced working for 
appellee that he had no authority to turn the truck, entrusted 
to him by appellee for use in its business over to any other 
person (App. 19). The corporation’s President, Mr. Clax¬ 
ton, specifically told Glascoe that he must use the truck 
entrusted to him by appellee strictly for the use of appellee 
and that he must not loan the car to any one else (App. 32). 
The witness Claxton further testified that he never gave 
Glascoe any use of the car except for delivery purposes 
(App. 36); that he gave such instructions to all of his em¬ 
ployees (App. 39-40); and that he thought that this was 
the customary thing for any person who had charge of any 
deliveries, to instruct his drivers how best you wanted your 
trucks to operate (App. 37-38). 

Therefore when appellee rested its case in chief, the 
trial Court, at this stage of the proceedings would have 
had no alternative other than to direct a verdict in favor 
of appellee, under the rules as announced by this Court in 
its prior decisions. The question remains, however, whether 
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or not the situation was altered in any respect by the testi¬ 
mony of the witness Mathew’s w’hich was offered in rebuttal 
by appellants. The answer would seem to be quite obvious. 
It had no legal effect for the simple reason that Glascoe, 
whose authority in respect to the use and control of appel¬ 
lee’s truck had been expressly limited by his corporate 
employer to matters pertaining to the corporation’s busi¬ 
ness, could not bind the corporation even though he verbally 
told Mathews that he might use appellee’s truck. In the 
essence this is all that the testimony of the witness Mathews 
amounts to. 

While as correctly held by this Court in Hiscox et al v. 
Jackson, 75 App. D. C. 293, 127 F. (2d) 160, the evidence 
to support a directed verdict for appellee must destroy all 
inferences and presumptions supporting appellants and 
must arouse no doubt against appellee, nevertheless, we 
submit that the requirements of the rule were fully met. 

Where as here, the statute creates a liability where other¬ 
wise none would exist, or increases a common law liability, 
Forrester v. Jerman, et al, supra, it must be strictly con¬ 
strued. Atwater v. Lober, 133 Misc. 652, 223 N. Y. S. 309; 
McKnight v. Gilzean, 29 Cal. App. (2d) 218; 84 P. (2d) 213. 
The statute here merely makes appellee liable for the negli¬ 
gence of any person using its truck with appellee’s consent 
either express or implied. 

It did not otherwise change the rules of liability, which, 
as before, are governed by the principles of the common 
law. Atwater v. Lober, supra; Flugel v. Coudert, 244 N. Y. 
393, 155 N. E. 683; Leppard v. O’Brien, 225 App. Div. 162, 
232 N. Y. S. 454. Certain it is, that it did not increase the 
liability of the owner beyond that of the master for those 
acts of his servants coming within the scope of his employ¬ 
ment. Atwater v. Lober, supra; Bindert v. Elmhurst Taxi 
Corp., 168 Misc. 892, 6 N. Y. S. (2d) 666; Cuba v. Turmelic 
et al, 168 Misc. 256, 5 N. Y. S. (2d) 811. 

The statute does not extend the liabiilty of the owner for 
the acts of his servants but places the borrower of a car 
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in the same position toward the lender as that of master and 
servant, principal and agent, without increasing the liabil¬ 
ity of the lender beyond that of master and servant for 
those acts of his servants coming within the scope of his 
employment. Rodgers v. Ward, 168 Misc. 559, 8 N. Y. S. 
167, aff. 256 App. Div. 986, 11 X. Y. S. (2d) 240; Psota v. 
Long Island R. Co., 246 X. Y. 388,159 X. E. 180. The liabil¬ 
ity of the owner therefore is derivative of and akin to that 
imposed upon a master for the negligent acts of his servants 
under the doctrine of respondeat superior. Good Health 
Dairy Products Corp. v. Emery, 275 X. Y. 14, 17, 9 X. E. 
(2d) 758; Sarine v. American Lumbermen’s Mutual Cas. 
Co., 258 App. Div. 653, 17 X. Y. S. (2d) 754; Forrester v. 
Jerman et al, supra. 

In Atwater v. Lober, supra, the Court said as follows: 

1 ‘If a statute creates liability where otherwise none 
would exist, or increases a common law liability, it will 
be strictly construed. * * * 

“The difficulty of proving permission and legal use 
does not change the law or rules of evidence or liability. 
The Legislature made the owner liable for the negli¬ 
gence of any person to whom he loaned his car, but went 
no further; it did not otherwise change any of the rules 
of liability. Flugel v. Coudert, 244 X. Y. 393,155 X. E. 
683; Leppard v. O’Brien, supra. It did not increase the 
liability of the lender beyond that of the master for 
those acts of his servant coming within the scope of 
his employment. The Legislature may not be presumed 
to make any innovations upon the common law further 
than is required by the mischief to be remedied. Liabil¬ 
ity is to be determined by proper proof of permission 
and legal use by sufficient and proper evidence rather 
than by the consideration that it will be inconvenient 
or unjust if the owner is not held responsible (Ital¬ 
ics supplied). 

Xow an express consent would necessarily include prior 
knowledge on the part of appellee of the intended use of 
its truck by Mathews and as well an affirmative and active 
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consent to it. The undisputed facts in the case negative 
any such contention. 

In Swift v. White Oak Coal Co., 44 App. D. C. 159, this 
Court said as follows: 

“It is contended on behalf of plaintiff that Faulkner 
led plaintiff to believe that he was acting as the agent 
of defendant # * *. The evidence, we think, fails to 
sustain this contention, * * # . Before this evidence 
becomes material, however, it must appear that defend¬ 
ant expressly or impliedly authorized Faulkner to rep¬ 
resent him, * # *. The rule is stated in Mechem’s Out¬ 
lines of Agency, secs. 69 and 70, as follows: ‘But 
authority will not arise from mere presumption. It 
must be based on facts, for which the principal is 
responsible, and will not arise from any mere argu¬ 
ment as to the convenience, utility, or propriety of its 
existence. * * * The authority of the agent must in all 
cases be traced to the principal, and must be established 
by evidence of his acts or statements. * * * The agent’s 
acts and statements cannot be made use of against the 
principal until the fact of his agency has first been 
shown by other evidence.’ ” (Italics supplied). 

In Philip Carey Co. v. Thyson, 39 App. D. C. 233, this 
Court said as follows: 

“Under these circumstances plaintiff was dealing 
with the agent whose delegated power was limited to 
the authority conferred by the correspondence with his 
principal. In such a case, ‘a party dealing with the 
agent of a corporation must at his peril ascertain what 
authority the agent possesses, and is not at liberty to 
judge the corporation by relying upon the agent’s 
assumption of authority, which may prove, as it did 
in this case, to be entirely unfounded.’ ” (Italics sup¬ 
plied). 

In Metropolitan Casualty Ins. Co. v. Potomac Builders’ 
Sup. Co., 61 App. D. C. 255, 61 F. (2d) 407, this Court said 
as follows: 

“The person dealing with the agent should ascertain 
the extent of his authority from the principal, or from 
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some other person who will have a motive to tell the 
truth in the interests of the principal, and he cannot 
rely upon the agent's statement or assumption of 
authority , or upon the mere presumption of authority 
(Italics supplied). 

An implied consent would indicate a sufferance of use or 
a passive permission deduced from a failure to object to a 
known past, present or future use under circumstances 
where the use should be reasonably anticipated. Knowl¬ 
edge of some act or intended act on the part of the user by 
the owner is a prerequisite before consent to use may be 
implied. Bradford v. Sargent, 134 Calif. App. 324, 27 P. 
(2d) 93. Implied authority did not exist to do an act ex¬ 
pressly prohibited; otherwise an owner ivould be powerless 
to direct when, how and where his property shall be used. 
Atwater v. Lober, supra; Rose v. Balfe, 223 N. Y. 481, 119 
N. E. 842. 

In Atwater v. Lober, supra, the Court said: 

“Implied authority is actual authority circumstan¬ 
tially proved, and is the authority the principal in¬ 
tended his agent to possess (Koivisto v. Bankers and 
Merchants Fire Ins. Co., 14S Minn. 255, 181 N. W. 580; 
Nertev v. National Fire Ins. Co. of Hartford, Conn., 
199 Iowa, 1358, 203 N. W. 826), and is actual authority 
evidenced by the conduct of the principal which has 
been such as to justify the jury in finding that the 
agent had actual authoritv to do what he did (Moore v. 

Switzer, 78 Colo. 63, 239 P. 874). 

• ###*• 

“To permit means to allow or consent to, and the legal 
equivalent that it was done with the consent and knowl¬ 
edge of the person charged (U. S. v. San Francisco 
Bridge Co. (D. C.) 88 F. 891), implying an intent to 
do the thing complained of. Thus knowledge and an 
active operation of the mind are required, and the 
passive happening of the event is not enough. People 
ex rel. Hausauer—Jones Printing Co. 1. Zimmerman, 
58 Misc. 264, 109 N. Y. S. 396; MacFarlane v. Mosier 
and Summers, 79 Misc. 460,141 N. Y. S. 143. 
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“Knowledge is prerequisite to consent, and permission 
cannot be implied from a mere user without proof of 
knowledge thereof. Owen v. Gruntz, 216 App. Div. 19, 
214 N. Y. S. 543.” 

In Kieszkowski v. Odlewany, 280 Mich. 388, 273 N. W. 
741, the Court said: 

“Where a master and servant relation exists, the 
implied consent of the owner of the vehicle extends to 
the scope of his employment. When the servant is 
outside the scope, he is outside the consent; the terms 
are coextensive, and, as used in this sense have the 
same meaning.” (Italics supplied). 

In Balinovic v. Evening Star Newspaper Co., 72 App. 
D. C. 176,113 F. (2d) 505, (prior to the Financial Responsi¬ 
bility Act), this Court said: 

“* * # the mere facts that the Star had entrusted its 
car to its driver did not make it liable. (Citing Pea- 
bodv v. Marlboro Implement Co., 63 App. D. C. 288, 72 
F. (2d) 81). 

“When B, borrows, controls, and directs A’s driver, 
B is responsible for the driver’s negligence. (Citing 
Phelps v. Boone, 62 App. D. C. 308, 67 F. (2d) 574) and 
A is not. An express authorization from an employer 
to his employee to do another’s work under another’s 
direction does not make the employer responsible for 
the employee’s negligence in doing the work. (Citing 
Western Marine & Salvage Co. v. Ball, 59 App. D. C. 
208, 37 F. (2d) 1004); and no implied authority can be 
more effective than an express one. 4 The master’s 
responsibility cannot be extended beyond the limits of 
the master’s work.’ Whose work it is depends on ( who 
has the power to control and direct the servants in the 
performance of their work.’ (Citing Standard Oil Co. 
v. Anderson, 212 U. S. 215, 221, 222, 53 L. ed. 480.)” 
(Italics supplied). 

Nor is there any merit to appellants’ contention that 
there was an issue of fact presented by the pleadings in 
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respect to the apparent authority of appellee’s regular 
driver to lend its truck to Mathews. Apparent authority is 
that which, though not actually granted, the principal know¬ 
ingly permits the agent to exercise or which the principal 
holds the agent out as possessing. 2 Am. Jr. Agency, Sec. 
101 and cases in Note 9. The apparent authority for which 
the principal may be liable must be traceable to him, and 
cannot be established by the agent’s acts and conduct as 
the principal is only liable for that appearance of authority 
caused by himself. 2 Am. Jur. Agency, Sec. 103. 

Moreover, “apparent agency” in the distinctive sense, 
means “agency by estoppel”, created by operation of law, 
and established by proof of such acts of the principal as 
reasonably lead to the conclusion of its existence. Hence, 
the party relying upon such apparent authority must show 
that he did in fact rely upon the appearance of authority. 

2 Am. Jur. Agency, Sec. 103; Anno. 95 A. L. R. 1319;. 
American Nat. Bank v. Bartlett, (C. C. A. 10th) 40 F. (2d) 
21 . 

Obviously the doctrine would seem to have no application 
here. In any event, Glascoe’s actual authority extended 
solely to the use of Appellee’s truck for delivery purposes. 
He had no authority to lend it to others. Consequently the 
decision of the lower Court in this respect can be supported 
either on the theory that the doctrine of apparent authority 
is not here involved or even so, that the lending of the 
truck by Glascoe to Mathews for Mathews’ own convenience 
and pleasure, was not within Glascoe’s apparent authority. 

In Crane v. Postal Telegraph Cable Co., 48 App. D. C. 54, 
the Court said as follows: 

“Of course where the principal does not lend to the 
employee the appearance of authority or is not guilty 
of neglect in allowing him to assume and use a power 
with which he icas not vested, then a third party deal¬ 
ing with the pretended agent is bound by his actual 
authority, * # # ” (Italics supplied). 
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In Selander v. Fulton, 266 N. W. 874, 195 Minn. 310, 
defendant owned a farm which was operated by his fore¬ 
man, one Schultz. Defendant’s son, who had no authority 
over the farm property but who was merely there with a 
view of trying to learn the business, lent defendant’s trailer 
to one Tourangeau, for the latter’s own personal use, with¬ 
out the knowledge of the foreman Schultz. In holding that 
defendant was not liable for injuries sustained by plaintiffs 
in a collision with defendant’s trailer while the same was 
being returned by the borrower, the Court said: 

“The trailer was lent to Tourangeau by Edmund, 
who had no authority whatever to do so. Johnson vs. 
Stone, 40 N. H. 197, 201. Appellant contends that 
Schultz, as foreman in charge of the personal property, 
had no real or apparent authority to lend any part of 
the farm equipment. His authority extended to the 
use of the farm equipment for farming purposes. * * * 
As a matter of law, on this record, we conclude that 
the lending of the trailer for the convenience of 
the borrower was not within the apparent scope of his 
authority. 1 , Mechen on Agency, Sec. 740; 2 C. J. 644 
Sec. 288; Kidgeley Nat. Bk. vs. Barse Line Stock 
Com., 113 Mo. App. 696; 88 S. W. 1124.” (Italics 
supplied). 

While it is true, as stated by appellants, (Appl. Br. 14, 
15) that the California courts have held an owner liable for 
damages sustained while his car was being driven by a 
third party who was allowed by the owner’s permittee to 
drive or use the car, the better reasoned authorities are 
clearly to the contrary. In addition, the cases relied on 
involve situations where there was no limitation on the 
permittee’s right to lend the car to others or the permittee 
was physically present while the car was being operated, 
or else involve the application and expansion of the “family 
purpose” doctrine. 

In Owen v. Grunts, 216 App. Div. 19; 214 N. Y. S. 543, the 
Court, in construing the New York statute which provided 
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in substance that every owner of an automobile should be 
liable for damages resulting from negligence in the opera¬ 
tion of such automobile, by “any person legally using or 
operating the same with the permission, express or implied, 
of such owner”, said as follows: 

“A car had been loaned to Gomesky temporarily, but 
no authority had been given to reloan it, or to permit 
another to iise it. Acting entirely of his own volition, 
and without the knowledge or consent of plaintiff, 
Gomesky permitted Willover to take the car and use it 
on the night of the accident. During his drive with 
the six boys he had picked up after leaving Gomesky, 
he was not engaged in any business of plaintiff, and 
was not subject to his orders, or in any manner under 
his control. 

“Plaintiff could not be held liable for the negligence 
of Willover, unless it appear that at the time of the 
accident and damage to defendant’s ear Willover was 
engaged in the business of the owner (plaintiff), or 
that he was legally using or operating the car with the 
permission, express or implied, of the owner. Highway 
Law, Sec. 282-e. This section was intended to estab¬ 
lish the liability of the owner of a motor vehicle for the 
negligence of any person to whom he might give per¬ 
mission to use or operate his car (Plaumbo vs. Ryan, 
210 N. Y. S. 225, 213 App. Div. 517), but it does not go 
to the extent of making an owner liable for the negli¬ 
gent acts of any third person to whom the borrower, 
icithout the knowledge or consent of the owner, had 
entrusted the use and operation of his car, not in the 
business of the owner, but solely for his private pur¬ 
poses (Italics supplied). 

In Ballman, et al v. Brinker, 1 N. W. (2d) 365, (Minne¬ 
sota), the Supreme Court of Minnesota construed the 
Minnesota statute which provides in substance that when¬ 
ever any motor vehicle is operated upon the highways by 
one other than the owner with the owner’s consent, express 
or implied, the operator “shall in case of accident, be 
deemed the agent of the owner”. There, defendant owned 
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a hatchery and also a truck which was used in the business. 
He had an employee O’Hara who was “directing the work” 
and on the day of the accident “was taking care of the 
place”. One Lipscy came to defendant’s place of business 
and noticing that the truck was loaded with refuse, in¬ 
quired if he took the truck and unloaded it whether he 
could use it “for a few moments” because “he wanted to 
see a guy and get some feed from a man”. There was a 
conflict in the testimony as to whether or not Lipscy had 
been given permission to use the truck for his own pur¬ 
poses, defendant contending that the truck “was to be 
used only for business purposes”. The Court said as 
follows: 

“Where, as here, an intermediary comes between the 
consent of the owner and the use by the operator of a 
motor vehicle, the problems presented by the applica¬ 
tion of the financial responsibility acts are multiple. 
The problem in this situation has been said to turn 
upon whether the intermediary had ‘authority to loan 
the car (to the operator), so that, when the accident 
occurred, it was being driven with the defendant’s 
‘implied consent or knowledge’. Kerns v. Lewis, 
249 Mich. 27, 28, 227 N. W. 727. In accordance with 
that view where the consent to the use of a motor 
vehicle came not from an owner hut from an entirely 
unauthorized source , the owner’s consent to the opera¬ 
tion of the vehicle i.s lacking and liability does not 
attach. Selander v. Fulton, i.95 Minn. 310, 262 N. W. 
874; Owen v. Gruntz, 216 App. Div. 19, 214 N. Y. S. 
543; Stapleton v. Hertz Drivurself Stations Inc., 131 
Misc. 52, 225 N. Y. S. 661.” (Italics supplied). 

In Fischer v. McBride , 296 Mich. 671; 296 N. W. 834, the 
Court construed the Michigan statute which provided that 
the owner should be liable where the motor vehicle is being 
driven with “his or her express or implied consent or 
knowledge”. There the owner of an automobile permitted 
his daughter to take his car under certain restrictions “not 
to allow any one else to use or drive the car.” The daughter 
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* permitted a third person to use the car and while so using 
the car it was involved in a collision resulting in injury to 
the plaintiff. The Court said as follows: 

“The undisputed and credible evidence was that the 
car, at the time of the accident, was being driven by 
Maxine Weed, unaccompanied by Hester McBride, 
and without the express or implied consent or knowl¬ 
edge of Mr. McBride. 

“The case at bar is ruled by the plain limitation of 
liability provision of the statute. See Owen vs. Gruntz, 
216 App. Div. 19, 214 N. Y. S. 543; Yoorhes vs. Tide¬ 
water Oil Sales Corp., 240 App. Div. 710, 264 N. Y. S. 
73. 

“In Huddv’s Cyclopedia of Automobile Law, vol. 7-8, 
9th Ed., it is stated: 

“ ‘Statutory liability. 

**###* 

“ ‘Section 142. . Permission or consent. 

“ ‘General. The foundation of this statutory liability 
of the owner is the consent or permission, express 
or implied, given to another to use an instrumentality 
which, if imi>roperly used, is a danger and a menace 
to the public. If the car is driven ivithout the owner’s 
consent, or contrary to his express orders, no lia¬ 
bility attaches to him unless the statute expresslv so 
provides. * * \ 

“ ‘Scope and limits of consent. To make the owner 
liable, his permittee, at the time of the negligent 
act, must be acting within the scope and limits of the 
permission * * * (Italics supplied). 

In Jackson v. Brown and Kleinhcnz, Inc., ct al, 246 App. 
Div. 445, 284 N. Y. S. 44, bailor engaged in selling auto¬ 
mobiles loaned an automobile to bailee engaged in the 
same business. It appeared that bailee’s employee was 
only authorized to take the automobile to a show but the 
employee after the show had driven to a dance some dis¬ 
tance away. 
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The Court stated as follows: 

“Sec. 59 of the Vehicle Traffic Law does not go so far 
as to hold the owner of an automobile responsible for 
the negligence of a third party, to whom a borrower 
had temporarily entrusted the car without the owner’s 
knowledge or consent, and who teas using it for his own 
private purposes. Owen v. Gruntz, 216 App. Div. 19, 
214 N. Y. S. 543; Thompson v. Morgan, 224 App. Div. 
691, 228 N. Y. S. 670.” (Italics supplied). 

In Doorhes v. Tidewater Oil Sales Corp., et al, 264 N. Y. S. 
743, the Court held that the owner was not liable when the 
car had been turned over by the owner’s son to a third 
party, without the owner’s knowledge and contrary to 
express instructions. The Court stated that the “circum¬ 
stances do not warrant an inference that the son had the 
implied right to loan the car to third parties.” 

In Stapleton v. Hertz Drivurself Stations, Inc., 131 Misc. 
52, 225 N. Y. S. 661, reversing 129 Misc. 772, 222 N. Y. S. 
579, defendant rented an automobile to one Osbalir under 
a writeen agreement which provided that the latter would 
not permit any one other than himself to drive it. The 
Court held defendant not liable under the statute where 
Osbalir had permitted his friend to drive the car, and while 
the friend was using the car for his own private purposes 
collided with another car, thereby injuring plaintiff. 

By the great weight of authority, the owner is not held 
liable in cases where he restricts the use of a vehicle to 
certain times, places or purposes. Neither is there any 
circumvention of the statute, w r hen as here, the owner 
restricts the use of the vehicle to a single person, its regular 
driver. The object of such qualifications as time, place 
and purpose is to limit the use of the automobile, not to 
free the owner from the risk that attends its use. The 
same object motivates the qualification that the one who 
receives permission to use a vehicle may not allow any one 
else to use it. Claxton so testified (App. 38). 

It is more likely that this qualification would be made 
than any other, for an owner would hardly accord the 
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privilege of using a vehicle except to someone in whom he 
had confidence. When he takes the precaution to restrict 
the privilege to a single person, he refuses his consent to 
the use of the vehicle by others and cannot properly be 
regarded as liable for injuries that might result from such 
a use under the statute which clearly predicates the owner’s 
liability on his consent to the use and operation of the 
vehicle. 

The qualification here imposed by appellee, not only for¬ 
bids the operation of the truck by others but also restricts 
the use of the vehicle by its regular driver entrusted with 
it. He is precluded not only from lending the vehicle to 
anv one else but from using it in anv wav himself that 
would involve its operation by another except as compelled 
by emergencies or the exigencies that arise in the normal 
use of a motor vehicle. 

Hence no logical distinction may be made between re¬ 
strictions upon the purpose, time or place for which an 
automobile may be used and a limitation upon who may 
use it. Indeed the owner of an automobile may be prin¬ 
cipally concerned about the operator, for the skill and 
driving habits of a proposed borrower are usually of much 
more importance in determining whether one should be 
entrusted with the automobile than the length of time for 
or the purpose of the proposed use. 

It becomes manifest from a consideration of the afore¬ 
going that here the truck was not being used in the manner 
and for the purposes covered by appellee’s consent. Even if 
Glascoe had purported to loan appellee’s truck to Mathews, 
and appellants were injured by reason of Mathews’ negli¬ 
gence, nevertheless appellee would not be liable since 
Glascoe under such circumstances would have been acting 
without the scope of his authority and contrary to his 
instructions. In this view of the matter it would have been 
an idle ceremony, under the evidence, to have submitted 
the case to the jury, for the direct, positive and uncontra¬ 
dicted evidence presented an issue of law for the Court, 
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not an issue of fact for the jury. Hence, the Court quite 
properly struck the testimony of the witness Mathews, 
insofar as the same related to consent, and then under the 
rule as heretofore announced by this Court, directed a 
verdict in favor of appellee. 

Appellants' Point No. VI Presents No Reviewable 
Question for Determination. 

Insofar as Appellants’ Point No. VI is concerned, this is 
not a case in which issues not raised by the pleadings were 
tried by the “express or implied consent of the parties” 
and Rule 15(b) of the Federal Rules of Civil Procedure, 
28 IT. S. C. A. following Sec. 723, has therefore no applica¬ 
tion. The case was tried as a statutory cause of action 
arising under the Financial Responsibility Act in accord¬ 
ance with the issues made by the pleadings. Appellants so 
concede. Whether the evidence would have supported a 
judgment for violation of the municipal ordinance involved 
in Ross v. Hartman, supra, based upon other pleadings, 
this Court is not called upon to determine. Sears Roebuck 
& Co. v. Marlienke , (C. C. A. 9tli) 121 F. (2d) 598. 

In Champ v. Atkins, et al, 76 U. S. App. D. C. 15, 128 F. 
(2d) 601, this Court said: 

“Appellees brought the present suit for the purpose 
of preventing the enforcement of Champ’s judgment 
by suspension of their license. If they had alleged in 
the District Court, in this suit, that some of Appellees 
were not properly before the Court in Champ’s suit 
* * *, such parties, would have been entitled to try that 
issued. But they pitched their case on a wholly dif¬ 
ferent theory. They cannot be permitted to change the 
issues in this Court.” (Italics supplied). 

Moreover, Rule 16 of the Federal Rules of Civil Proce¬ 
dure clearly provides for amendments; and in order to 
obviate the element of surprise, the parties are required 
to disclose at pretrial conference all issues of law and fact 
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which they intend to raise at trial except such as may 
involve privilege or impeaching matter. As we have seen, 
while appellants informally raised the question of alleged 
negligence of appellee in leaving the key to the ignition in 
its truck, this question now sought to be argued anew in 
this Court was clearly waived. Such is not permissible. 
In Frank v. Giesy, 117 F. (2d) 122, (C. C. A. 3rd), the 
Court said: 

“The points were not suggested below. * * * All of 
the parties * * * participated in a pretrial conference 
in which they undertook to limit the issue of ultimate 
liability to certain broad questions of law affecting 
all defendants alike. Rule 16, Rules of Civil Procedure, 
28 U. S. C. A. following Section 723e. * * * Plainly, the 
questions of pleading now sought to be argued were 
waived , and the trial proceeded on the assumption that 
the Josephs and the estate of Meier were liable under 
the Federal statute if stockholders generally were to 
be held. In this state of the record the questions will 
not be considered on appeal. Where the pretrial pro¬ 
cedure is resorted to the spirit of the procedure must 
be observed.” (Italics supplied). 

In Lucking v. Delano, 74 U. S. App. D. C. 134,122 F. (2d), 
21, this Court said: 

“Upon this appeal, appellant urges that the lower 
court failed to make findings of fact. As appellee 
points out, this contention is raised for the first time 
in this court. It was not called to the attention of the 
trial court; was not included hi the motion for a new 
trial; and ivas not included in appellant’s points on 
appeal. But even apart from appellant’s failure thus 
to present a reviewable question for our determination, 
(Citing Mass. Bonding & Ins. Co. v. Preferred Auto¬ 
mobile Ins. Co., (C. C. A. 6th) 110 F. (2d) 764; Dry- 
brough v. Ware, (C. C. A. 6th) 111 F. (2d) 548, 550; it 
is obvious that the trial court was not required to make 
findings.” (Italics supplied). 

It is without dispute that appellants, notwithstanding 
their attempt to present for the first time Point No. VI, 
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have not brought to this Court such of the proceedings of 
the Court below as may be necessary for the proper pres¬ 
entation of the point on appeal. The factual basis for the 
point is predicated solely on matters dehors the record. 

In Drybrougli v. Ware, 111 F. (2d) 548, (C. C. A. 6th) the 
Court said:- 

“Under these rules (Federal Rules of Civil Proce¬ 
dure) it devolves upon appellant to see that the record 
is brought to the court with such of the proceedings of 
the trial court as mag be necessary for the proper 
presentation of the points on which he intends to rely 
(Rule 75 (d)), and for lack of such record the court 
has the power to dismiss the appeal. Hill v. Realty 
Company, 129 U. S. 170, 32 L. ed. 651; Keene v. Whit¬ 
taker, 38 U. S. 459,10 L. ed. 246.” 

Speaking further the Court said: 

“* # * Rule 46, (Federal Rules of Civil Procedure) 
though eliminating the formal exceptions, retains the 
substa'nce of the previous practice by requiring a 
party to make known to the court the action he desires 
taken or his objection to that taken by the court and 
his grounds therefor. Massachusetts Bonding and 
Ins. Co. v. Preferred Automobile Ins. Co., 110 F. (2d) 
764 (C. C. C. 6tli)”. (Italics supplied). 

Appellants cannot therefore now attempt to change the 
issues in this Court, nor have they otherwise presented a 
reviewable question for this Court’s determination in their 
Additional Point VI. This is not a case where this Court 
should “sparingly” use its power to notice error ^waived 
within the rule announced in Shimabukuro v. Nagayama, 
.... U. S. App. D. C., , 140 F. (2d) 13, as contended 

by appellants. 

Rule in Ross v. Hartman Not Applicable. 

This Court, since it has overruled its prior decision in 
the Squires case by its later decision in the Ross case, may 
make a choice for itself whether the new rule declared by 
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it shall operate prospectively only or apply also to past 
transactions. It does not follow as a matter of course as 
contended by appellants, that appellants are entitled to 
recover under the rule announced in the Ross case, even if 
it be assumed that the question is properly before this 
Court. 

In Great Northern R. Co. v. Sunburst Oil £ Ref. Co., 
287 U. S. 358; 77 L. Ed. 360, the Court said: 

“A state in defining the limits of adherence to prece¬ 
dent may make a choice for itself between the 'principle 
of forward operation and that of relation backward. 
It may say that decisions of its highest court, though 
later overruled, are law none the less for intermediate 
transactions. Indeed there are cases intimating, too 
broadly (cf. Tidal Oil Co. v. Flanagan, 263 U. S. 444, 
68 L. ed. 382, 44 S. Ct. 197, supra), that it must give 
them that effect; but never has doubt been expressed 
that it may so treat them if it pleases, whenever in¬ 
justice or hardship will thereby be averted. # * * The 
State of Montana has told us by the voice of her 
highest court that with these alternative methods 
open to her, her preference is for the first. * * * As ap¬ 
plied to such transactions ice may say of the earlier 
decision that it has not been overruled at all. It has 
been translated into a judgment of affirmance and rec¬ 
ognized as law anew. Accompanying the recognition is 
a prophecy, which may or may not be realized in con¬ 
duct, that transactions arising in the future will be 
governed by a different rule.” (Italics supplied). 

If it be assumed that the rule of the Ross case is to apply 
to intermediate transactions, the question arises as to 
whether under the principle of stare decisis, it is appli¬ 
cable. We meet appellants solely on this issue for under 
no conceivable hypothesis can it be said that they now urge 
that they are entitled to recover solely because of the 
alleged negligence of appellee’s driver in leaving the key 
in appellee’s truck, aside and apart from any consideration 
of violation of a municipal ordinance. 
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Under tlie doctrine of stare decisis, when the Court 
has once laid down a principle of law as applicable to a 
certain state of facts, it will adhere to that principle and 
apply it to all future cases where the facts are substantially 
the same. Moore v. City of Albany, 98 N. Y. 396, 410; 
Hart v. Metropolitan St. By. Co., 72 N. Y. S. 797, 798, 
65 App. Div. 493. 

Nothing can be “stare decisis” which was not involved 
in the case. In Re Brolasky’s Estate, 153 A. 739, 741; 302 
Pa. 439. The doctrine contemplates only such points as 
are actually involved and determined in the case. Swetland 
v. Curtiss Airport Corp. (D. C. Ohio), 41 F. (2d) 929; 
Ingham v. Wm. P. Harper £ Son, 128 P. 675; 71 Wash. 286; 
Koerner v. St. Louis Car Co., 107 S. W. 4S1, 485, 209 Mo. 141. 

In Swetland v. Curtiss Airports Corporation, supra, the 
Court said: 

“The claims of the plaintiffs in invoking the maxim 
amount to an invocation of the doctrine of stare de¬ 
cisis, also called the doctrine of precedents. 19 C. J. 
382, note 86. But this doctrine contemplates only such 
points as are actually involved and determined in a 
case. 7 R. C. L. pp. 1003 and 1004; Kentucky Coal 
Lands Co. v. Mineral Developments Co. (C. C. A. 6) 
219 F. 45, 46; C. F. Medaris Co. v. Commissioner of 
Internal Revenue (C. C. A. 6) 38 F. (2d) 812, 813; 
and Hill v. Atlantic & N. C. R. Co., 143 N. C. 539, 
55 S. E. 854, 9 L. R. A. (N. S.) 606, 622, 623; also, Losee 
v. Buchanan, 51 N. Y. 476, 484, 10 Am. Rep. 623.” 
(Italics supplied). 

Stare decisis is a principle of policy, not a mechanical 
formula of adherence to the latest decision. Helvering v. 
Hallock, 309 U. S. 106, 84 L. Ed. 604. It has its limitations 
and qualifications. It does not call for a blind, arbitrary 
and implicit following, in all circumstances, particularly 
where no vested rights nor rule of property is involved. 
United States v. Minnesota (C. C. A. 8th), 113 F. (2d) 770. 

In the Ross case this Court, in construing a municipal 
ordinance of the District of Columbia which requires motor 
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vehicles parked “on any street or in any public place” to 
be locked, held that the violation of the ordinance consti¬ 
tuted negligence under the circumstances of the case. It 
is without dispute here that appellee’s truck at the time 
it was stolen was parked on private property, not on any 
street or in any public place. Factually therefore the 
instant case docs not involve a possible violation of the 
municipal ordinance construed in the Ross case. Under the 
foregoing authorities, therefore, the Ross case under the 
principle of stare decisis , is not applicable here. 

Court Committed No Abuse Of Discretion in Refusing 
Appellants’ Right to Amend Complaint. 

In rebuttal appellants attempted to offer evidence tend¬ 
ing to show that Matthews had been drinking on the morning 
that he stole appellee’s truck. The Court ruled, and prop¬ 
erly so, that the only thing permissible in rebuttal was 
testimony revolving around the issue of consent; and that 
he felt that “it would be an abuse of discretion in this 
particular case, under these particular circumstances, to 
allow testimony involving the question of negligence, which 
was properly a part of the plaintiffs’ case in chief” (App. 
79). Appellants did not seek to amend the complaint at 
pretrial nor prior to the commencement of the trial. Appar¬ 
ently appellants had this theory of liability in mind prior 
to the trial because counsel for appellants stated to the 
Court that they had drawn a prayer covering this theory 
of liability (App. 77). Notwithstanding this they didn’t 
even see fit to seek an amendment at the commencement 
of the trial nor was reference to any such theory of lia¬ 
bility covered in counsel’s opening statement to the jury 
(App. 7). 

No authority is cited by appellants in support of this 
theory of liability. As a matter of fact, it would seem clear 
that this question as originally presented in their state¬ 
ment of Point No. V has been waived. On page 17 of 
appellants’ brief it is stated that the Court’s refusal to 
permit appellants to show that Mathews was drinking with 
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Glascoe was error since they were “entitled to show all 
circumstances surrounding the taking of the truck, so that 
the jury might pass upon the link between Mathews and 
the owner through Glascoe .’’ If this be the sole purpose 
for which the evidence was offered, then it is obvious that 
it was not relevant to any issue here involved. 

Prior to the adoption of the Federal Rules of Civil 
Procedure, it had been repeatedly held by this Court that 
the grant or refusal of leave to amend is within the sound 
discretion of the trial court, and that its action cannot be 
reviewed on appeal except for abuse of discretion. See 
Plummer v. Johnson, Municipal Court of Appeals for the 
District of Columbia, 72 W. L. R. 132 and cases there col¬ 
lected. While under Rule 15 of the Federal Rules of Civil 
Procedure leave to amend should be freely given when jus¬ 
tice so requires, nevertheless, the rule does not authorize 
amendments as of right during the course of trial. It con¬ 
fides the matter to the judicial discretion of the trial court. 
Aetna Casualty and Surety Co. v. Abbott, (C. C. A. 4th) 130 
F. (2d) 40 -Stephens v. Reed, (C. C. A. 3rd) 121 F. (2d) 696; 
Ha/ncock Oil Co. v. Universal Oil Products Co., (C. C. A. 
9th) 120 F. (2d) 959. Here there was no abuse of discretion. 

CONCLUSION. 

It is therefore respectfully submitted that no error was 
committed by the lower Court in its disposition of the case, 
and that the judgment of the lower Court therefore should 
be affirmed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

James M. Earnest, 

1118 Woodward Building, 
Washington 5, D. C., 
Louis M. Denit, 

719 15th Street, N. W., 
Washington 5, D. C., 
Attorneys for Appellee. 
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1. BOYD F. SCHAFF, 

45-J Ridge Road, 

Greenbelt, Maryland; 

2. MAX H. CHAPMAN, 

45-N Ridge Road, 

Greenbelt, Maryland; 

3. WILLIAM F. CULLINEY, 

3321 Oakmont Avenue, 

Philadelphia, - 'ennsylvania; 

4. JOSEPH L. MAHER, 

50 Crescent Road, 

Greenbelt, Maryland; 

5. HERSCHEL YOUNG, 

15-A Ridge Road, 

Greenbelt, Maryland, 

Plaintiffs, 

vs. 

R. W. CLAXTON, INCORPORATED, 
a corporation, 

406-12th Street, S. W., 

Washington, D. C., 

Defendant. 

COMPLAINT FOR NEGLIGENCE 

AUTOMOBILE COLLISION 

1. The jurisdiction of this Court is invoked under its 
general power to hear actions at law, including claims for 
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damages caused by negligence (D. C. Code, 1940, Sections 
11-301, 11-306). 

2. Plaintiffs, BOYD F. SCHAFF, MAX H. CHAP¬ 
MAN, WILLIAM F. CULLINEY, JOSEPH L. MAHER, 
and HERSCHEL YOUNG, are all adult citizens of the 
United States and reside at the respective addresses stat¬ 
ed in the caption of this complaint. 

3. Defendant, R. W. CLAXTON, INCORPORATED, is 
a corporation having its principal office in the District of 
Columbia at 406-12th Street, S. W. 

2 4. Defendant’s ownership of offending vehicle. 

On or about May 7, 1941, defendant owned a 1938 
model Dodge truck, which was used in the operation of 
defendant’s business. 

5. Due care of plaintiffs, negligence of driver operat¬ 
ing deefndant’s truck with defendant’s consent and collis¬ 
ion caused therehg. On or about May 7, 1941, plaintiffs 
were travelling in a southwesterly direction on West Vir¬ 
ginia Avenue, N. E., in the District of Columbia, in a 1941 
model Plymouth sedan automobile, owned and operated by 
plaintiff BOYD F. SCHAFF. Said BOYD F. SCHAFF 
was driving on the right-hand side of said Avenue, and 
otherwise in compliance with the applicable traffic regu¬ 
lations, and all of plaintiffs were exercising due care and 
vigilence for their own safety and for the safety of other 
persons. L~pon the same occasion, said truck owned by 
defendant was driven on said Avenue by a driver as agent 
of, and with the consent of, defendant. Said driver neg¬ 
ligently, recklessly, and in utter disregard of the safety 
of plaintiffs, caused the said truck to swerve over into the 
lane of traffic in which the automobile occupied by plain¬ 
tiffs was moving, and to strike the said automobile, there- 
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bv completely demolishing said automobile and causing 
serious bodily injury to each of plaintiffs. 

6. Damages. Said car owned by plaintiff, BOYD F. 
SCHAFF, was so completely demolished as to leave only 
a scrap value. Each of plaintiffs suffered lacerations, con¬ 
tusions, and fractures, required hospitalization and medi¬ 
cal services, lost considerable time from his habitual em¬ 
ployment and the earnings therefrom, and suffered ex¬ 
treme pain and suffering, all to the damage of each 

3 of plaintiffs in the amount of $10,000.00, making 
total damages of $50,000.00. 

WHEREFORE,, each of plaintiff’s demands judgment 
against defendant in the amount of $10,000.00, together 
■with their respective costs of this suit. 

CAESAR L. AIELLO 
LLEWELLYN C. THOMAS • 
901 Hibbs Building, Washington, 
D. C. 

Attorneys for plaintiffs. 

Plaintiffs demand a jury trial. 

CAESAR L. AIELLO 
LLEWELLYN C. THOMAS 
Attorneys for plaintiffs. 

4 Filed Jun 23, 1942 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 16007 
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BOYD F. SCHAFF, et al 

Plaintiffs, 

v. 

R. W. CLAXTON, INCORPORATED, 

406 12th Street, S. W. 

Washington, D. C., 

Defendant. 

ANSWER 

Comes now the defendant R. W. Claxton, Incorporated, 
by its attorney, and, for answer to the complaint exhibited 
against it in the above entitled cause, says that: 

1. It neither admits nor denies the allegations in this 
paragraph. 

2. It is without knowledge or information sufficient to 
form a belief as to the allegations of this paragraph. 

3. It admits the allegations in this paragraph. 

4. It admits that it owned a certain 1938 Dodge truck, 
which was used in the operation of its business; but, if 
the plaintiffs assert that the said truck was used on this 
defendant’s business at the time of the happening of the 
accident in question, it denies any such allegation. 

5. It admits that its certain truck was involved in a 
collision at the time and place alleged with an automobile 
operated by the plaintiff Schaff. It is without knowledge 
or information sufficient to form a belief as to the owner¬ 
ship of the said automobile, as to the manner in which 
plaintiff Schaff was operating said automobile, as to the 
manner in which its truck was being operated, and as to the 

consequences of the collision. It denies each and 
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5 every other allegation of said paragraph; and de- . 

nies particularly that its truck Avas being operated 
at said time and place by its agent or by any person with 
its knowledge and consent. 

G. It is without knowledge or information sufficient to 
form a belief as to the allegations of this paragraph. 

ALBERT F. BEASLEY 
Investment Building 
Washington, D. C. 

Attorney for Defendant. 

• * * 

96 OPENING STATEMENT ON BEHALF OF 

THE PLAINTIFFS 

BY MR. AIELLO 

MR. AIELLO: Lady and Gentlemen of the Jury, we 
have to present to you this afternoon a personal injury 
case. 

The plaintiffs, five in number, are government workers 
living, at the time of the accident, in Greenbelt, Maryland. 

On May 7, 1941, they were on their way to their offices 
to take up their customary duties. When they got to a 
point on West Virginia Avenue, just beyond where it 
crosses with New York Avenue, near the 2000 block of 
West Virginia Avenue, being on the right hand side of 
the road, where they belonged, they were going at a mod¬ 
erate rate of speed when a truck owned, admittedly own¬ 
ed, by the defendant in this case, swerved out of its line 
of traffic and collided head on, plunged head on into this 
car in which all these plaintiffs were and demolished it al¬ 
most completely, knocking each and every one of them un- 
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concious, and inflicting very severe and permanent injuri¬ 
es on all of them. 

Now, we expect to show you by competent evidence that 
the car in which these plaintiffs were riding—Mr. Schaff 
was the owner of the car—lady and gentlemen of 
97 the jury, took these plaintiffs to work every morn¬ 
ing. We will show he was not careless or negli¬ 
gent in any way; that out of a clear sky this car swerved 
into the wrong lane of traffic causing this accident. 

Now, we part with the defendant on this point: The 
car which is owned by the Claxton Company is alleged to 
have been driven not by their regular driver but by another 
colored driver, an employee of a restaurant, or road house, 
on New York Avenue known as the “Fat Boy.” He was 
accompanied by another employee of this same restaurant, 
the Fat Boy, and we expect to prove to you that that car 
was loaned to, and turned over to them with the consent 
of the defendant, and that it was while they were on this 
little jaunt, coming back to the Fat Boy, that this acci¬ 
dent occurred, and we believe after you hear the evidence 
which we will present to you in this case, that we can prove 
that it was driven and operated with the consent of the 
defendant, and if you find, as we believe you will find, 
that is the fact then we will expect you to return a verdict 
in favor of all the plaintiffs in this case commensurate 
with the serious and permanent injuries which they have 
sustained. 


* # m 


6 NARRATIVE STATEMENT OF TESTIMONY 
OF PLAINTIFFS AND PHYSICIANS 

At the trial of the above cause before the Honorable T. 
Allan Goldsborough, Associate Justice of the District 
Court of the United States for the District of Columbia 
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and a jury, on June 14, 15, and 16, 1943, each of the five 
plaintiffs testified as witnesses on their own behalf that 
on May 7, 1941, they were riding to work in a Plymouth 
sedan automobile owned by the plaintiff, Boyd F. Schaff, 
along West Virginia Avenue, N. E., in the District of Co¬ 
lumbia: that while the car was being driven by plaintiff, 
Schaff, on the right hand side of West Virginia Avenue, a 
truck owned by defendant came in the opposite direction, 
pulled over into the same side of the highway and collided 
head-on with the car in which they were riding; that the 
car owned by plaintiff, Schaff, was wrecked; that each and 
every one of plaintiffs was taken in an injured condition 
to Casualty Hospital and thereafter incurred certain ex¬ 
penses for hospitalization and medical services. Medical 
testimony was thereupon introduced on behalf of both 
plaintiffs and defendant respecting injuries to plaintiffs. 


# # # 
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Filed Sept 2, 1943 


Thereupon 

PAUL CHARLES CHICARELL 
was called as witness for and in behalf of the plaintiffs, 
and, being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows upon 

DIRECT EXAMINATION 

BY MR. AIELLO: 

Q. Your full name is what? A. Paul Charles Chica- 
rell. 

Q. What is your occupation? A. I am a landscape 
architect. 
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Q. Where are you employed? A. Kenneth Franzheim. 

Q. Do you recall the 7th day of May, 1941? A. I do. 

Q. How were you employed at that time? A. I was 
employed by Gude Brothers Company as a landscape su¬ 
perintendent. 

Q. What, if anything, unusual occurred on that day? 
Will you tell the Court and jury what you say? What 
happened? A. That morning as I was going to work, it 
was about seven or eight o’clock in the morning, I was 
travelling to the Northeast greenhouses down West Vir¬ 
ginia Avenue, Northeast, 1 would estimate the distance 
to be about four or five hundred feet beyond the intersec¬ 
tion of New York Avenue and West Virginia Avenue, there 
was an automobile accident that occurred right ahead of 
me. 

11 Q. What part of the automobile accident did you 
see ? What did you actually see ? A. I actually saw 
the accident as it occurred. 

Q. Now, will you describe the accident to the Court 
and jury? A. There was two cars ahead of me. 

Q. Let’s see, you were on the right side of the road go¬ 
ing south? A. That’s right. 

Q. And you were right behind the car that was involv¬ 
ed in this accident? 

MR. EARNEST: Let the witness testify. 

MR. AIELLO: I can’t hear you. 

MR. EARNEST: I say, let the witness testify, don’t 
suggest to him. 

THE WITNESS: There were two cars ahead of me, 
and between the cars involved in the accident was another 
car. 

BY MR. AIELLO: 

Q. Go on. A. We were travellings south, and there 
was a red truck coming north on West Virginia Avenue 
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some distance ahead, and this truck was zigzagging in and 
out, passing traffic coming north, and ran into the front 
of the second car ahead of me, collided with the front of 
the second car ahead of me. 

Q. Are you able to identify the second car ahead of 
you? Do you know whose it was? A. I didn’t quite get 
it? 

Q. Do you know whose car it was that collided with 
this truck you are talking about? A. Mr. SchafPs. 
12 Q. Mr. SchafPs. Now, when did you first see 
this red truck before the impact, or collision? A. It 
was about four or five hundred feet ahead of me, coming 
north; of course, we were going in opposite directions, and 
when I first observed the car it was on the wrong side of 
the road. 

Q. How fast was the car going, can you tell? Have 
you any idea of the speed? A. It was going in the op¬ 
posite direction. I couldn’t say exactly how fast it was 
going. If I would estimate the speed, I would say between 
forty five and fifty miles an hour. It was travelling at a 
high rate of speed. 

Q. What did you do immediately after the accident? 
What took place ? A. The car that was in front of me was 
travelling about thirty five or forty feet, there was about 
that much space between the car involved in this accident 
and this car, and he ran up almost into the back of the 
car that collided with the truck and I, of course, ran up 
pretty close to that car, it all happened so quickly; and I 
got out of my car, and the man in the car ahead of me got 
out, and by the time I got out they had assisted the driver 
of the car that was involved in the accident, they had as¬ 
sisted him out of the car. There was quite a crowd col¬ 
lected there in just the space of a few minutes, and there 
were several people who lent a hand to try to render first 
aid to these men, and make them as comfortable as possi- 
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ble. As I recall, there was one man who seemed in a rath¬ 
er dazed condition, in the front seat of the car, and 

13 we offered to take him out and lay him on the ground 
and make him as comfortable as we could, and some¬ 
one suggested we might move him and cause him some in¬ 
jury, that he might have some injuries, and we left him 
there; and we took the driver of the car and set him over 
on the edge of the road, and some one said he should be 
laid down, and we tried to get his shoe off but w T e couldn’t 
get his shoe off because his ankle was so swollen up. He 
was in a rather dazed condition, I would say. I gave him 
my card. He asked me who I was. 

Q. Did you notice if any of them were bleeding? A 
The man I referred to as the driver had quite a bit of 
blood on his face; he seemed to be cut about the face. And 
the man in the front seat of the car was bleeding quite a 
bit about the mouth; and there was two or three other men 
in the car. There was some one in the back seat of the car 
that was rather in a dazed condition, too. They all seemed 
to be rather stunned, or dazed. 

Q. Did you help take any of them to the hospital? 
A. No, I volunteered to, but the police arrived there quite 
sometime after the accident, and the ambulance came and 
took either two or three men in the ambulance, and the 
other men went in another car. 

Q. I understood you to say when you saw this truck it 
was weaving in and out of the lane of traffic? A. That’s 
right. 

Q. Now, immediately preceding the accident what was 
the position of this truck? Just where was it? A. The 
truck was on the wrong side of the road. 

14 Q. Could that truck have had time to weave back 
into traffic and avoid the accident, according to your 

opinion? A. No, indeed not, according to the rate of 
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speed it was travelling, and the condition of the road at 
that time. 

Q. What was the condition of the road? You mention¬ 
ed something about the condition of the road. WTiat do you 
mean by that? A. At that time it was very rough. It was 
a macadam finished road with a cinder base. 

Q. Do you mean it was in a state of repair? A. No, 
but it needed repair. It was very rough. I travel it every 
day, and the road was very rough, and the rate of speed he 
was travelling, and the condition of the road, the truck be¬ 
ing operated like it was, passing traffic, in my opinion the 
car was almost completely out of control. He was beyond 
the center line and entirely over on the wrong side of the 
road. Just before the accident occurred he apparently at¬ 
tempted to get back on the right hand side of the road, but 
from where I was, I was far enough behind the other car, I 
could see the truck very clearly as it was coming up the 
road, and the driver of the car that collided with the truck 
apparently tried to swerve out of the way of the truck, and 
he was headed off the road at the time the truck collided 
with him, and it throwed the car right over against a hyd¬ 
rant, and off the road about five or six feet. 

Q. What was the position of the cars immediately after 
the accident? A. The truck was going directly, I don’t 
know whether it was going directly north, but it was going 
up the street, and it was turned over, and headed at 
15 an angle across the street. 

Q. What was the position of Mr. Schaff’s car? 
A. His car was at a right angle off the road. 

Q. Headed south? A. Headed south, but headed at an 
angle off the road. 

MR. AIELLO: Your witness. 

MR. EARNEST: I have no questions. You may step 
down. 
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(Thereupon, the witness was excused and retired from 
the witness stand.) 

* • * 


98 THE COURT: There is a matter I would like 
to discuss with counsel. The jury may be excused. 

(Thereupon, the jury was excused from the court room 
and the following occurred:) 

THE COURT: The Court gathered, just before the case 
was about to begin, that the witnesses to be called were 
convicted of reckless driving. 

MR. EARNEST: No, convicted of the unauthorized use 
of a vehicle, joy riding, stealing this very truck here in¬ 
volved. 

THE COURT: Now, there is a question whether or not 
on cross examination he could be asked about this convic¬ 
tion. Now, ordinarily he could, but his testimony on a pre¬ 
vious conviction in this case would be, from a practical 
standpoint, hearsay testimony as to the fact that he was 
not authorized to use the automobile. Now, the Court is 
in a dilemma as to whether or not he should testify. 

MR. AIELLO: We have some authorities on that, and 
we are prepared to argue it if you care to hear us. 

THE COURT: Of course, the fact that he was convict¬ 
ed would not be evidence in the case that he was not driv¬ 
ing the automobile with the consent of the owner of the au¬ 
tomobile, that is true. You needn’t cite any authorities on 
that question; but the Court is confronted with this situ¬ 
ation; on cross examination he may be asked whether or 
not he was ever convicted of a crime for the purpose of 
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impeaching his credibility. Now, just what the Court 

99 ought to do about that particular situation I want 
some help about. 

MR. THOMAS: If I might express two ideas on that, 
your Honor. 

THE COURT: Sir? 

MR. THOMAS: If I may express two ideas that occur¬ 
red to me in that connection; the first, this rule of exclusion 
that your Honor speaks of as evidence in the case is one 
that protects us because we were not in that case and, 
therefore, should not be bound. That is an additional 
ground that the courts seem to have given, but if it comes 
in for the purpose of impeachment we are just as much 
damaged as the other side. 

THE COURT: There is a question in my mind whether 
counsel should be permitted to ask him whether he has ever 
been convicted of a previous offense. 

MR. THOMAS: Yes, sir, and the courts have made 
some distinction as to crimes that have been committed 
that affect their credibility. 

THE COURT: That is just the point, but in this juris¬ 
diction the Court of Appeals have held that any sort of 
conviction is admissible. 

MR. THOMAS: Would that include a minor traffic vio¬ 
lation? 

THE COURT: I don’t know whether it would include a 
minor traffic violation, but it would include an offense of 
this kind. Is there any doubt in your mind about that? 

MR. EARNEST: There isn’t any question about it. It 
includes all felonies, and has been passed on many times. 

MR. THOMAS: Stealing property from another is a se¬ 
rious crime against society, but getting in an automobile 
and driving around the block, I don’t know whether 

100 it would be. 

THE COURT: Well, joy riding is considered a 
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serious offense in the District, the penalties for joy riding 
are pretty severe. 

MR. EARNEST: Up to five years. 

MR. THOMAS: It may be serious in the nature of not 
permitting it on the street, but would it affect the question 
of whether he would lie, or not? 

THE COURT: I did not express my view as an ex¬ 
pression of the higher Court. My view is of no import¬ 
ance. The Court of Appeals has certainly said that viola¬ 
tions of the law which are no more serious than that can, 
in the discretion of the jury, affect the credibility of the 
witness. Of course, the defense in a criminal case is not 
placed in the same predicament that the plaintiff is in this 
case, but are placed in an equally serious predicament. You 
see, in a criminal case the defendant may be asked if he was 
ever previously convicted—he may be as innocent as snow, 
but if asked if he has been convicted, and he has been con¬ 
victed four or five times, he is convicted anyhow; I don’t 
mean a particular jury, but any jury would tend to convict 
him, so, there is the dilemma, and I don’t know what to do 
except to see what happens on cross examination—I don’t 
know what to do. 

MR. AEILLO: We have a distinction, may it please the 
Court, between the ordinary question as to whether a wit¬ 
ness has been convicted of a crime and the particular ques¬ 
tion as whether he has been convicted of a crime which ex¬ 
poses the fact that in this case he was convicted of taking 
this car without authority or consent, so that by allowing 
that question to be asked you are allowing to go in 
101 indirectly that which could not go in directly, and 
so I think it is in the sound discretion of the Court, 
and your Honor has the right to rule, under all the cir¬ 
cumstances of this case, to rule it is not admissible. 

THE COURT: Counsel for the defense could argue 
with equal of greater force the same thing in a criminal 
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case. Here is a man who is arrested for larceny and the 
government has some evidence, but, ordinarily, it would not 
be necessary for the jury to convict, but on cross examina¬ 
tion he is asked if he has been convicted before of several 
crimes and he admits it and the case goes to the jury and 
the jury convicts. Apparently there is no question that 
the Court can keep out evidence of previous convictions. I 
have known it to work great hardships in several cases. I 
have in mind right now a fellow who was convicted of steal¬ 
ing a hundred and twenty five dollars from his girl friend, 
and I don’t believe there was a thing to it except he had 
refused to marry her. 

MR. THOMAS: Could your Honor make a compromise 
in this case and limit counsel to asking whether they had 
been convicted of certain crimes without pointing it to this 
particular case? 

THE COURT: I have thought of that, but when he is 
asked that particular question the witness will probably 
take care of the matter himself. 

MR. AIELLO: That is probable. 

MR. THOMAS: His answer could be limited in a simi¬ 
lar fashion by a ruling from the bench. 

MR. EARNEST: We have a perfect right to identify 
the offense. They can’t close it off if he gets an an- 
102 swer he doesn’t like. 

THE COURT: I have thought of that, and prob¬ 
ably that is the way it would work out; as I said before the 
witness would probably take care of that, he would prob¬ 
ably say something about it. 

MR. THOMAS: May we reserve the right to object on 
that particular ground when the question is asked at that 
time, your Honor? 

THE COURT: Yes. The Court rules that on cross ex¬ 
amination he can be asked if he was ever convicted of joy 
riding, but without identifying it. 
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MR. THOMAS: Thank you. 

MR. EARNEST: What is your Honor’s ruling? 

THE COURT: You can ask him if he has ever been 
convicted for joy riding without identifying it. 

MR. EARNEST: Yes, but I can identify the crime? 

THE COURT: Yes, sir; the jury could consider that his 
testimony has been impeached, and that is all you are en¬ 
titled to. 

MR. EARNEST: I don’t agree with your Honor. I 
think we might appropriately identify the particular wit¬ 
ness with the particular crime. 

THE COURT: He may do it, but I am not going to let 
you do it. 

MR. EARNEST: Your Honor is reserving my excep¬ 
tion on the ruling you have made? 

THE COURT: Oh, yes. Is your witness here? 

MR. AIELLO: Yes, sir. 

THE COURT: Bring in the jury. 


16 Thereupon 

GEORGE E. GLASCOE 


was called as a witness for and in behalf of the defend¬ 
ant, and, being then and there duly sworn by the Clerk 
of the Court, assumed the witness stand and, upon exami¬ 
nation, testified as follows: 
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DIRECT EXAMINATION 
BY MR. EARNEST: 

Q. Your name is George E. Glascoe? A. George E. 
Glascoe. 

Q. You reside at 1534 Cunningham Place, Northwest? 
A. That’s right. 

Q. Were you ever employed by the defendant, R. W. 
Claxton, Incorporated? A. I was. 

Q. When did you first become employed by that corpo¬ 
ration? A. June 7, 1939. 

Q. Now, keep your voice up so that all these ladies 
and gentlemen can hear. A. June 7, 1939. 

Q. Are you still employed by them? A. I am not. 

Q. Where are you now employed? A. United States 
Navy Yard, Washington. 

Q. What are your duties there ? A. Well— 

Q. (Interposing:) Do you mean you can’t disclose 
what the nature of them is? A. Yes. 

17 Q. How long have you been employed at the 
Navy Department? A. Approximately two years. 
Q. Did you go there immediately after leaving the 
Claxton Company’s employment? A. Yes, sir. 

Q. When you were employed by the defendant what 
were your duties? What did you do? A. My duties 
were to drive truck, make deliveries. 

Q. Keep your voice up. A. My duties were to drive 
truck, make deliveries, collect C. 0. D. orders and charge 
orders. 

Q. And what was the business of the defendant? A. 
Sea food. 

Q. Sea food business? A. Yes, sir. 

Q. And you drove one of its trucks as one of its reg¬ 
ular drivers, is that right? A. Yes. 

Q. In making deliveries to customers? A. Yes, sir. 
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Q. What, if any, instruction did you receive from the 
defendant with reference to the truck that was assigned 
to you? A. I was instructed when I first went to work 
that I was held responsible for the truck, not to take 
any riders on, to collect all C. 0. D. orders, and for any 
charge orders, too. 

Q. Keep your voice up. A. Not to take any riders on. 

Q. What, if any, instructions did you receive 
18 with respect to turning the truck over to other peo¬ 
ple? A. Not to do it. I was responsible for the 

truck. 

Q. You were held responsible for the truck? A. Yes, 
sir. 

Q. Now, coming down to May 7, 1941, did you have 
occasion to make deliveries of certain sea food on behalf of 
the defendant? A. Yes, I made four or five stops. 

Q. You made four or five stops, and did you, or did 
you not, have one of the trucks of the defendant which 
was assigned to you for that purpose? A. I did. 

Q. Can you recall approximately what time in the 
morning, if it was on the morning, of May 7, 1941, that you 
commenced your deliveries? A. Approximately around 
six or six-fifteen. 

Q. Can you tell us whether or not you had a delivery 
of sea food at a restaurant located 2201 New York Ave¬ 
nue, Northeast, that morning? A. I did. 

Q. Now, will you tell this lady and these gentlemen of 
the jury exactly what you did when you drove up to make 
the delivery at the “Fat Boy” on that morning, and 
what happened while you were there in connection with 
the making of your delivery? A. Well, I arrived at the 
Fat Boy restaurant around about 7:40, and parked the 
truck right at the side entrance, delivery entrance; and 
went down and left my order. 

Q. Just a minute, you say “delivery entrance;” 
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of the Fat Boy restaurant. 

Q. What Avas the first thing you did? A. I took my 
delivery downstairs, as I usually did, and put it on the 
ice box, and 1 didn’t see any one there, and I went up¬ 
stairs and there Avas tAvo boys, and I asked one of them 
if he Avould sign the order, Wallace, I think one of them 
Avas, and he said yes, he would, and he turned around and 
A\*ent back doAvnstairs and signed the order. 

Q. Who was he? A. Wallace. 

Q. And was he, or was he not, one of the two boys 
you saAv Avhen you went in? A. Yes, he was. 

Q. And you Avent doAvnstairs and made your delivery? 
A. Yes. 

Q. And did he, or did he not, receipt for the order? 
A. He did receipt the order. 

Q. I Avill show you this. Can you identify it? (Hand¬ 
ing paper writing to witness.) A. (After examining pa¬ 
per writing last above referred to:) Seven and a half 
pounds of halibut. 

Q. And whose signature is that at the bottom? A. 
Wallace Jones. 

Q. Is that the boy you were telling us about? A. Yes. 
MR. AIELLO: No objection. 

MR. EARNEST: I offer this in evidence as Defen¬ 
dant’s exhibit No. 1, if your Honor please, and have 

20 it marked at this time. 

(Thereupon, the paper identified by the witness Avas 
marked Defendant’s exhibit No. 1, and was by the 
Court received in evidence.) 

(Thereupon, Defendant’s exhibit No. 1 was passed 
among the jury.) 
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BY MR. EARNEST: 

Q. Now, after he had receipted for the delivery that you 
made there what, if anything, did you next do? A. Well, 
it was rather warm. We spoke about the weather. There 
wasn’t anything in particular; and we went on upstairs 
and he returned to his duties and I came on out the door 
and 1 didn’t see any truck, and I yelled back and said, “My 
truck is gone,” and he said, “My God, where are those 
boys?” just like that, and he came up and he couldn’t lo¬ 
cate the boys, and I said, “I can’t locate the truck,” and 
he said, “Take a look around the building and see,” and 
he said, “I can’t understand it.” 

Q. Did you look around the building? A. Yes, and 
the other boy did too. I went around this way. (Indi¬ 
cating.) 

Q. Toward the street? A. This would be toward Bla- 
densburg Road, (Indicating) and he went this way toward 
New York Avenue. 

Q. This building sits in a sort of box, is that right? 
A. Yes, sir. He said, “You take a look up Bladensburg 
Road, and I will look down New York Avenue,” and I 
did look up Bladensburg Road, and he came back and said, 
“Did you see anything of that truck?” and I 
21 said, “No, I will call my boss and tell him that 
the truck is gone,” and I looked in my pocket and 
didn’t have any change, and said, “Can you lend me a 
dime?” and he said, “Yes,” and I called Mr. Claxton, 
and the shipping clerk answered the ’phone and he turned 
me over to Mr. Claxton, and Mr. Claxton told me to notify 
them the truck was stolen. 

Q. Notify who? A. The police, and I called the police 
and told them, No. 9, and she said the line was busy, and 
they asked, and I said “It is urgent, yes,” and she said, 
“The line is tied up, you had better go over there,” and 
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at that time the boy came in from the poultry house and 
I asked him to take me over there, and he said it wasn’t on 
his route, but he taken me in his car and took me over 
there, and when 1 got there there was a plain clothes man 
and I told him about it, and an officer told me he had lo¬ 
cated the truck and it was in an accident, and I said 
“Yes?” and lie said “Yes,” and he told he had seen the 
truck on his way to work, and he told me the truck was in 
an accident, which it was. 

Q. Did you, or did you not, have any conversation with 
these two boys you have told us about? A. No, only to say 
“good morning.” 

Q. Did you know a man at that time named Luther 
Mathews? A. No. 

Q. Did you know a man named Hills, William C. Hills ? 
A. No. 

Q. Was there ever a time when a man named Luther 
Mathews or William C. Hills was employed by the Claxton 
concern, that you know of? A. No. 

22 Q. You say you got to the precinct. Was that No. 
9? A. Yes, sir. 

Q. And you waited there? A. Yes, sir. 

Q. And you waited at whose instance ? Who told you to 
wait? A. Officer Bradley, I think. 

Q. And you say there came a time that the truck was 
reported to have been found ? A. I was there when it was 
reported. 

Q. Did he tell you where it had been found? A. He 
said West Virginia Avenue. 

Q. Did you learn who was driving the truck at the time 
it had been found? A. No, I didn’t learn who was driv¬ 
ing the truck until the boys vrere brought in. 

Q. You didn’t learn who was driving the truck until the 
boys were brought in? Then did you learn that these two 
boys had been involved in the collision? A. When they 
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came in there was some funny stories as to who was driving 
the truck. They gave their stories. They said someone 
was driving it and ran up the street when the accident oc¬ 
curred. 

Q. Said what? A. They said someone was driving it 
and ran up the street when the accident occurred. 

Q. Now, where did you plan to go after you had left 
that place, made your delivery at the Fat Boy? A. 

23 I had one more stop. 

Q. Where? A. At the Carmelite Fathers. 

Q. Where is their place? A. Over at Catholic Univer¬ 
sity in Brookland. 

Q. And that was to be your last morning’s delivery? 
A. Yes. 

Q. By the way, did this truck have any name written on 
it that you had taken out that morning? A. No, it didn’t 
have any name on it. 

Q. What color was it? A. Red. 

Q. It had no name on it? A. No. 

Q. Are you sure about that? A. Positively. 

Q. WTiat happened to the truck after it was involved in 
this accident? A. That I don’t know, because I never seen 
the truck any more, except one day I went over to No. 12 
to get some change out of it. 

Q. Was it disposed of by Mr. Claxton? A. As far as 
I know. 

Q. And up to the time it was disposed of was there ever 
a name put on that truck? A. No. 

Q. Prior to May 7, 1941, had you ever seen either one 
of these two boys, Luther Mathews or William Hills, at the 
Fat Boy? A. I had never seen any one of the three. 

24 Q. You had never seen any one of the three, eith¬ 
er Wallace Jones, or Luther Mathews or William 

Hills? A. No; that was my first morning delivery. 
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Q. You had made other deliveries at the Fat Boy before 
this? A. Yes. 

Q. Your usual deliveries were made at what time? A. 
Well, usually most any time up to noon. 

MR. EARNEST: I think you may inquire, gentlemen. 

CROSS EXAMINATION 
BY MR. AIELLO: 

Q. How did you get your instructions about the truck, 
your handling of the truck; were they in writing? A. You 
mean when I went to work for Mr. Claxton? 

Q. Yes? A. I was told, when I went in and asked for 
the job I was told what my duties would be. That is when 
I got my instructions. 

Q. Did you ever loan the truck to anybody? A. Not 
anybody. 

Q. Now, you left to go into the Navy? A. Yes. 

Q. How soon after the accident was it before you left 
Claxton’s service? A. I left Mr. Claxton the 24th or 2(jth 
of November, and went in the Navy Yard on Monday. 

Q. What year? A. 1941. 

Q. You left Claxton in November, 1941? A. 
25 Yes. 

Q. When did you go into the Navy? A. The fol¬ 
lowing Monday. 

Q. The following Monday? A. Yes, sir. 

Q. You knew the Claxton people pretty well, didn’t 
you? A. I was working there. 

Q. How many other trucks were there? A. At that 
time I was there there was six altogether, five others. 

Q. You were one of the six drivers? A. Yes, sir. 
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Q. Were there any of the other drivers with you on 
that day? A. One of the drivers; I carried him out to the 
International Garage. 

Q. Was he with you when you made this delivery to the 
Fat Boy? A. No. 

Q. What happened to him ? A. I left him at the Inter¬ 
national Garage. 

Q. So that you were alone when you got to the Fat 
Boy? A. Yes, sir. 

Q. What was it you delivered at the Fat Boy? A. 
Fish. 

Q. What kind of fish? A. Halibut. 

Q. Did you take it downstairs? A. Yes. 

26 Q. Did you have to count them, weigh them, any¬ 
thing like that? A. No, not count them, but he 
had to sign the order. 

Q. Did he count them, or weigh them? A. He had to 
weigh them before he signed the order ticket. 

Q. How long were you there altogether? A. I couldn’t 
say off-hand. 

Q. Can you put it in terms of minutes? A. About five 
or ten minutes. 

Q. You were downstairs all that time? A. Yes. 

Q. And you didn’t miss the car until you came upstairs 
and looked out, is that right? A. Yes, sir. 

Q. Didn’t hear the noise of it being taken away? 
A. There is always a noise going on. 

Q. Where was the key to the truck? A. It happened 
to be in the truck. 

Q. It was in the truck? A. Yes. 

Q. You left the key in the truck and you went down¬ 
stairs to make the delivery? A. Yes, sir. 

Q. How often did you go to the Fat Boy? A. There 
was practically always a delivery there. 
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Q. How many times did you go in? A. Several times 
a week. 

27 Q. And you never saw those two men, Hill or 
Mathews, there? A. No. 

Q. Didn’t know anything about them at all? A. No. 

Q. Now, what was the conversation you had with this 
man Jones about the truck when you couldn’t find it? Just 
tell us what the conversation was. A. I yelled back and 
told him my truck was missing, and at that time he yelled 
back and said, “Where are the boys?” I didn’t see the boys. 
There was nothing in reference to the truck. 

Q. Did you know what he meant by “the boys?” A. 
No, I didn’t know what he meant by “the boys.” I only 
saw three boys when I went in. I don’t, know whether there 
was anybody else there, or not. 

Q. Who were they? A. This man Jones, and these two 
men in the kitchen. 

Q. Then you knew that they were there? A. I didn’t 
know who they were. 

Q. You saw the boys in the kitchen? A. Yes. 

Q. You had never seen them there before? A. No. 

Q. What time did you start to work in the morning to 
make deliveries? A. At that time I started to make de¬ 
liveries about 6.25 or 30. 

Q. You didn’t have any conversation with these boys 
at all? A. No, any more than to speak to them. 

28 Q. You said you had how many deliveries to 
make that morning? A. I don’t recall; it was four 

or five. 

Q. You mentioned one, the Carmelite Fathers up in 
Brookland. A. That was the last. 

Q. What other deliveries that you recall did you have to 
make? A. I don’t recall. 

Q. Where was the truck kept when you weren’t using 


27' 


it? A. Well, if it wasn’t in front of the store, it was kept 
in the garage. 

Q. How did you get the truck? A. One of us came by 
each morning and opened the garage. If we got up there 
and found nobody there, one of us had to get the key. 

Q. Did you lock the car? Did you keep the key to the 
car? A. No, the garage was locked every night. 

Q. I am not asking you whether the garage was locked 
every night, but the car. A. I put the key in the truck 
when the truck was locked in the garage. 

Q. Did you open the door in the morning sometimes 
and get the truck? A. If I arrived before any other driv¬ 
er I would go around to the store and get the key to the 
garage. 

29 Q. Who would return the truck in the evening? 

Would you pull it up in front in the evening and 
leave it there? A. No, we had to back the trucks in and 
wait until the last truck was there and see that the garage 
door was locked. 

Q. Who did that? A. The drivers did that. 

Q. The drivers did that? A. And that key was re¬ 
turned every evening. 

Q. Now, you say among your instructions you were told 
not to take any rides ? 

MR. EARNEST: Riders, he said; r-i-d-e-r-s, pick-ups. 

BY MR. AIELLO: 

What else did he tell you ? A. He told me -when I went 
to work where to get my gas and oil, and so forth and so on. 

MR. EARNEST: Keep your voice up. 

BY MR. AIELLO: 

Q. Keep your voice up. We can’t hear you. And I al¬ 
so understood you to say you would be held responsible for 
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the truck, is that right? A. Yes, as far as deliveries were 
concerned. It Avasn’t mv truck. It was Mr. Claxton’s 

m 

truck. 

Q. I understand that. Immediately after the accident, 
I understand you to say you went to the Ninth Precinct, is 
that right? A. That is correct, when I couldn’t get them 
on the line. 

Q. Noav, how did you first knoAv that there had been an 
accident, that this truck had been in an accident? 
30 A. I didn’t knoAv it until I got to the Precinct, when 
this gentleman said he saw* a red truck in an acci¬ 
dent. That is Avhen I learned it, Avhen I got to No. 9. 

Q. Noav, can you fix the time of the morning that you 
Avent to No. 9 Precinct ? Can you fix the time Avhen you 
Avent to the Precinct, or put in that call, or Avhatever you 
did ? A. I can’t say Avhat time it Avas. Right after I made 
the call to the store, then I called this operator and she 
told me I had better get over there as quick as I could, and 
this bov took me over there. I couldn’t sav Avhat time it 

* w 

Avas. 

Q. Noav, you got to the Fat Boy A\'hat time in the morn¬ 
ing ? Oh, as I say, betAveen 7:30 and a quarter of eight. 

Q. BetAveen 7:30 and a quarter of eight. Noaa*, Avould 
you say that you got to the Precinct at 8:30, something like 
that? Was it a half hour? Can you give us the time that 
you got there? A. I couldn’t say. I AA-asn’t looking at the 
time. I Avanted to report that truck. 

Q. Can you see from A\*here the Fat Boy is up West Vir¬ 
ginia Avenue to the point A\-here the accident occurred? 
Can you see out that AA*ay? A. No, sir; I don’t know 
where it occurred, even. 

Q. You don’t know Avhere it occurred? A. No. 

Q. Is there a bar at the P'at Boy where people go to 
drink? A. That I don’t knoAv. I only been in the dining 
room—I Avas only alloAved as far as the kitchen. 
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Q. Was there anybody else besides this man Jones in 
the Fat Boy at that time that morning? Did yon 

31 see anybody else besides these two kitchen boys and 
Jones? A. I didn’t see anybody. 

Q. Are you sure that there wasn’t any drinking done 
that morning when you got there? A. Positive. 

Q. You are positive of that. You are also positive that 
you don’t know Luther Mathews or this man Hill? A. 
Yes. 

Q. You had never seen them before? A. That is cor¬ 
rect. 

Q. You didn’t know how long they had worked there? 
A. No, I didn’t know how long they had worked there. 

Q. Now, where did you live at the time of the accident ? 
A. Where I lived? At the same place I live at now, 1534 
Cunningham Place, Northwest. 

Q. How did you use to get to work in the morning? A. 
Street car; 14th Street, and got off at “V” and walked 
over to where I worked. 

Q. Did you ever call at the Fat Boy off duty, after 
hours; did you ever go up there? A. No, sir. 

MR. EARNEST: I object to that, if the Court please. 
It hasn’t anything to do with this case. 

MR. AIELLO: It might. 

THE COURT: Any further questions? 

MR. AIELLO: I think that is all. 

REDIRECT EXAMINATION 

BY MR. EARNEST: 

32 Q. Did I understand your testimony correctly? 
You stated that prior to making your stop at the Fat 

Boy you had left off another driver for the purpose of pick¬ 
ing up another truck? A. Yes, sir. 

Q. But you particularly had nobody on the truck with 
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you to make deliveries? You made them by yourself? 
A. Yes, sir; I made them by myself. 

Q. After this date, did you ever see this man Jones? 
A. I seen him once to return the money I borrowed. 

Q. To return the money you borrowed. Since that date 
vou haven’t seen him? A. No. 

W 

Q. Do you know where he is today? A. I haven’t the 
slightest idea. 

MR. EARNEST: You may step down. 

(Thereupon, the witness was excused and retired from 
the witness stand.) 

33 Thereupon 

HARRY L. CLANTON 

was called as a witness for and in behalf of the defendant, 
and, being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows. 

DIRECT EXAMINATION 

BY MR. EARNEST: 

Q. Give us your full name. A. Harry L. Claxton. 

Q. You reside where? A. My home address? 

Q. Yes? A. Juniper Street, 1350. 

Q. You have lived in the District of Columbia how long? 
A. All of my life. 

Q. And at the present time you are President of R. W. 
Claxton, Incorporated? A. Yes, sir. 

Q. That is a private corporation, I believe, the stock 
of which is held by you and your invalid sister? A. Yes, 
sir. 
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Q. And what is the business of that corporation? A. 
Sea food. 

Q. How long have you been engaged in that business? 
A. Well, my father started it in 1888. I have been in it 
thirty-four years. 

Q. Thirty-four years, and in the conduct of that busi¬ 
ness what is the general plan of operation? Do you sell to 
various restaurants and hotels throughout the com- 
34 inunity? A. We sell to hotels and restaurants and 
hospitals. 

Q. And in respect to making deliveries of your com¬ 
modities, what is your plan in that respect? Do you have 
any trucks? A. Yes; we have several trucks. 

Q. And how many do you have ? A. Eight. 

Q. In connection with those trucks do you, or do you 
not, have regular drivers employed for that purpose? A. 
Yes. 

Q. Will you tell us whether in July, 1939, there came 
into your employment a man named George Glascoe, who 
preceded you on the stand? A. Yes. 

Q. What were his duties? A. He was a truck driv¬ 
er. 

Q. And as a truck driver, he was associated with you 
from 1939 up to what time? A. Until about six months 
after the accident. 

Q. What was the reason he left your employ? A. He 
just resigned to go into the Navy. 

Q. You are managing head of this corporation, are you? 
A. Yes, sir. 

Q. And do you, or not, have the right to hire and fire 
the employees— A. (Interposing:) Yes. 

Q. (continuing:)—in the conduct of your business? A. 
Yes. 

Q. And will you state whether or not you gave any in¬ 
struction to George Glascoe as to his conduct in the 
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35 prosecution of your business ? A. These truck driv¬ 
ers are given instructions that they have no riders, 

and that they must not loan the car to anyone else, but 
to strictly use the car and drive it for themselves. If they 
want any help, he will be given one of the employees from 
our place. 

Q. From your place ? 

MR. AIELLO: I can’t hear you. Will you keep your 
voice up, please ? 

THE WITNESS: In case he needed help he would be 
given help from our place. 

BY MR. EARNEST: 

Q. Now, will you tell us whether or not those instruc¬ 
tions were in force and effect on May 7, 1941? A. That 
is true. 

Q. WTien a truck returned from its day’s work—Strike 
that. When a truck operator completed his deliveries for 
the day what, if anything, happened to the truck on his re¬ 
turn to his place of business ? A. After he checked in his 
cash and signed tickets, the car was taken to the garage and 
locked in the garage, and the key returned to the office. 

Q. That was your regular routine which you followed 
at the end of the day? A. That’s right. 

Q. Coming down to May 7, 1941, sir, did there come a 
time that you learned that one of your trucks had been in¬ 
volved in a collision? A. Yes. 

36 Q. Prior to the time that you learned it had be¬ 
come involved in a collision, did there come a time 

that you learned that the truck had been stolen, or was 
missing? 

MR. AIELLO. I object to the word “stolen.” I think 
he is leading the witness. I have refrained from making 
captious objections. 
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THE COURT: Prior to the accident what, if any, in¬ 
formation did you receive regarding the truck? 

MR. EARNEST: Thank you, your Honor. I will accept 
that. 

THE WITNESS: I had a telephone call. 

BY MR. EARNEST: 

Q. From whom? A. Glascoe, and he told me that the 
car was missing, that he couldn’t find the car. I told him 
to look around the building again to be sure that the car 
was missing, and if he couldn’t find it to immediately noti¬ 
fy the nearest precinct over near this Fat Boy place, and, 
in the meantime, I called myself. 

Q. You called who? A. I called No. 9. 

Q. No. 9 Precinct in this District? A. Yes. 

MR. AIELLO: I don’t see the relevancy of that. 1 think 
it is all hearsay. 

THE COURT: Well, it isn’t particularly significant, 
but I don’t see any objection. 

BY MR. EARNEST: 

Q. Did you report the fact that the truck was missing 
to No. 9 Precinct? A. That’s right. 

37 Q. Do you recall approximately when you made 
such report to them? A. Well, the time was around 
a little after eight o’clock in the morning, as I remember 
it. 

Q. Have you any recollection as to whom you talked 
in No. 9 Precinct? A. The Officer I talked to was Bridges. 

Q. He identified himself as Bridges? A. Yes, sir. 

Q. Did there come a time when you learned that the 
truck had been found? A. Yes. I will say about fifteen 
or twenty minutes after that I had a call from some other 
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Officer, I don’t remember his name, that the car was in an 
accident. 

Q. Is that the accident here involved? A. That is the 
accident, yes, sir. 

Q. On May 7, 1941, or any time prior thereto, or sub¬ 
sequent thereto, did you ever have in the employ of this 
corporation a man named Luther Mathews? A. No, sir. 

Q. Did you ever have in your employ a man named Wil¬ 
liam C. Hills? A. No, sir. 

Q. Do you know anybody named Luther Mathews? A. 
No, sir, I do not. 

Q. Do you know anybody named William C. Hills? A. 

I do not. 

38 MR. EARNEST: You may inquire, gentlemen. 
CROSS EXAMINATION 

BY MR. AIELLO: 

Q. Mr. Claxton, was Glascoe involved in any accident 
prior to this one, to your knowledge? 

MR. EARNEST: I object, your Honor. I don’t think 
it is material. 

THE COURT: Will counsel approach the Bench? 

(Thereupon, counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the hear¬ 
ing of the jury, a discussion took place which, at the di¬ 
rection of counsel, is not transcribed herein, following 
w'hich counsel returned to the trial table, the witness re¬ 
sumed the witness stand and, in the hearing of the jury, 
this then occurred.) 

MR. AIELLO: I will withdraw the question. 
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BY MR. AIELLO: 

Q. Glascoe came to work for you in 1939, I believe you 
said? A. Yes, sir. 

Q. And he left at what time? A. I don’t know the ex¬ 
act time he left. 

MR. EARNEST: Keep your voice up. 

THE WITNESS: I will say about six months after this 
accident. 

BY MR. AIELLO: 

Q. About six months after this accident? A. Yes. 

Q. What were the circumstances of his leaving? A. 
No reason, except he was trying to get a government 
39 job, and said he was going in the Navy Yard, and I 
said, “Go ahead.” 

Q. Had his services been satisfactory? A. Yes, very 
satisfactory. 

Q. Now, in what precise manner did you instruct him 
about the use of the car, the truck? A. Well—do you 
mean— 

Q. (Interposing:) Glascoe. A. I gave him instruc¬ 
tion, the same as I did all of them, that they should not 
loan the car. 

Q. Do you remember the time you gave him those in¬ 
structions? A. When he first came to work. 

Q. What was the nature of those instructions? A. 
Well, we tell them they should not carry a rider with them 
on the car, and must not loan— 

THE COURT: (Interposing:) You say you “tell 
them.” What he wants to know is what you told him. 
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BY MR. AIELLO: 

Q. Yes, what you told Glascoe. A. That he must not 
let anybody ride on the ear, and that he should not loan the 
car to any one. 

Q. Do you recall any instance where that had been done 
by Glascoe in your employ? A. No, sir. 

Q. Where he had loaned the car to any one? A. No, 
sir. 

Q. Just how far did you go in allowing Glascoe to have 
the use of the car? A. I never gave him any use 
40 of the car except for delivery purposes. 

MR. EARNEST: Except for delivery purposes ? 

THE WITNESS: That is, for the firm. 


BY MR. AIELLO: 

Q. Do you remember what instructions for delivery 
purposes he had on this particular morning of May 7,1941 ? 
A. I gave him nothing in addition. I didn’t see him when 
he first left in the morning. 

Q. You didn’t see him that morning when he left? A. 
No. 

Q. Who did he get his orders from that morning? A. 
He wasn‘t given any orders by anybody. He was just giv¬ 
en the things to go out, and the tickets. 

Q. Who did that? A. The office man. 

Q. Who was the office man? A. Havana was the of¬ 
fice man. He is in the service now. 

Q. He is in the service now? A. Yes, sir. 

Q. I understood you to say that you got a telephone 
call from Glascoe— A. (Interposing:) Yes, sir. 

Q. (Continuing:) —that morning? A. Yes. 

Q. And following that telephone call you called up No. 
9 Precinct yourself? A. I did, yes. 
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Q. Why did you call the Precinct? A. Well, I 

41 wanted to be sure that they were notified as quick 
as possible about it. The car was reported to me 

as being missing from the place and, naturally, I felt the 
car had been stolen by someone. 

Q. Did you see Glascoe later that day? A. That day? 
Q. Yes? A. Yes, sir, he came back to the place. 

Q. What, if anything, did he have to say to you about 
it? A. He didn’t tell me anything. 

MR. EARNEST. Keep your voice up. 

THE WITNESS: He didn’t say anything to me except 
that he had had this order, and delivered it, and couldn’t 
find his car when he came out. 

BY MR. AIELLO: 

Q. Did he mention anything about who took the car, or 
why it was taken? A. Well, he said that there were two 
boys in there when he went in first, that they were back 
there— 

Q. (Interposing:) I can’t hear you, I am sorry. A. 
He told me when he went in the place he went downstairs 
to have his ticket signed, or charge account, and when he 
came back the car was missing. He couldn’t find the car. 

Q. You said something about two boys. What was that? 
A. The man who signed the bill had told him that these 
two boys had taken another car sometime before, and it 
might be these two boys. 

Q. Did he say who these two boys were? A. He didn’t 
know them at all. I asked him, and he had never 

42 seen them in his life. 

Q. Didn’t say how he got this information about 
these boys about taking the car before? A. Only from this 
man who signed the bill. 

Q. What was the reason for your instructing these driv- 
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ers, when you employed them, not to take on drivers, or 
riders rather, or not to loan the car to anybody? A. I 
think that is the customary thing for any person who has 
charge of any delivery, to instruct your drivers how you 
best want your cars to operate. 

Q. I mean had you had any experience of that kind that 
that might happen, and you were warning him against it? 
A. No, I had never had it happen at our firm. 

Q. If Glascoe had asked you to let him take the truck 
out, would you have let him have it? A. No. 

MR. EARNEST: I object, if your Honor please. That 
has nothing to do with this case. Suppose he would or 
wouldn’t do it? 

MR. AIELLO: All right, strike it out. 

BY MR. AIELLO: 

Q. These instructions you speak of, they were not in 
writing, were they? A. No, sir. 

Q. How do you get your authority to speak for the cor¬ 
poration? A. I am President of it. 

Q. Well, do you have stated meetings of the Board of 
Directors, who state by resolution what you shall, or shall 
not, do? A. Yes, I have had it for years. When 
43 my father was in business, I did all those things for 
him before it was incorporated. 

Q. When you employed Glascoe did you make any in¬ 
vestigation as to his background and reliability, and things 
of that kind? A. Yes, he came recommended. 

Q. He came recommended? A. Yes. 

Q. Had you ever found any occasion where he had been 
drinking when he was on duty? A. No, sir. I don’t think 
that boy would take a drink. 

Q. Do you know the Fat Boy outfit very well? Do you 
have any personal contact with them? A. No, sir. 
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Q. They were just another customer, is that right! A. 
That is all. 

Q. Did they deal with you very frequently! A. Yes, 
they did. 

Q. You had occasion to send fish and other things there 
quite often! A. Yes, sir. 

Q. Do you know whether Glascoe was the man who 
usually made those deliveries! A. Well, he could have 
taken some in before to them. 

Q. Do you have any particular method whereby certain 
sections of the city are allocated to certain drivers! A. 
No, we switch them around. 

44 Q. You didn’t know how many deliveries he was 
going to make that morning, did you! A. I don’t 
know the exact number. I think about a half dozen, some¬ 
thing like that. 

Q. How often would you see Glascoe! A. I would see 
him every day. 

Q. Saw him daily! A. Oh, yes. 

Q. Any reason for you to take up with him the limits 
of his duties, or his responsibilities! 

MR. EARNEST: Just a minute. What is the question! 

THE REPORTER: (Reading:) 

“Q. Any reason for you to take up with him the limits 
of his duties or responsibilities!” 

MR. EARNEST: I don’t think that is material, your 
Honor. I object to it. 

THE COURT: Overruled. 

MR. AIELLO: Will you answer! 

THE WITNESS: What is the question! 

MR. AIELLO: Read the question. 

THE REPORTER: (Reading:) 

“Q. Any reason for you to take up with him the limits 
of his duties, or his responsibilities!” 

THE WITNESS: No reason at all. I gave him instruc- 
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tions the same as I did everybody else who came to work 
there. 

BY MR. AIELLO: 

Q. Well, he was, just generally, one of your trusted em¬ 
ployees, isn’t that right? A. Yes, sir. 

45 MR. AIELLO: That is all. You may step down. 
MR. EARNEST: I have no further questions. 

(Thereupon, the witness was excused and retired from 
the witness stand.) 


* • * 


Filed Feb 15, 1943 

66 DEPOSITIONS OF GEORGE WALLACE 
JONES, taken before Rebecca B. Kolb, Notary Pub¬ 
lic in and for Rapides Parish, Louisiana, at 710 Guaranty 
Bank Building, Alexandria, Louisiana, at 10 o’clock A. M., 
on Wednesday, February 10th, 1943, pursuant to notice for 
the taking of said depositions, which is annexed hereto. 

APPEARANCES 

John L. Pitts, Jr., Attorney for Defendant, 

LeDoux R. Provostv, Attorney for Plaintiffs. 

It is agreed that any objection to the admissibility of any 
evidence shall be made upon trial of the cause and 

67 the offering of the depositions. 

GEORGE WALLACE JONES, after being duly 
sworn, testified as follows: 
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DIRECT EXAMINATION: 

BY MR. PITTS, Attorney for Defendant: 

Q. Jones, I believe you are now stationed at Camp Clai¬ 
borne? A. Yes, sir. 

Q. Near Alexandria, are you not? A. Yes, sir. 

Q. You are in the Army? A. Yes. 

Q. And I believe you are in Company B, 390th En¬ 
gineers ? A. Yes. 

Q. How long have you been at Camp Claiborne? A. 
I have been at Camp Claiborne three months and five 
days; the fifth day of November, 1942,1 was inducted. 

Q. On May 7th, 1941, where did you live? A. Was 
that at the time of this incident? 

Q. That was the date of the incident giving rise to this 
suit. A. 1208 Irving Street, N. W., Washington, D. C. 

Q. Where were you employed at that time ? A. I was 
employed by Howard Slay ten, Manager of the Fat Boy 
Restaurant, 2201 New York Avenue, N. E. 

Q. That is in Washington? A. Washington, yes, sir. 

Q. What time did you come on duty that day, Jones? 
A. I came on, I would say, approximately almost 2 o ’clock, 
I am sure; I generally came there at 1 or 2 o’clock in the 
morning, and I was supposed to be there at 2 o’clock, when 
he was getting ready to leave, I was supposed to be there, 
and I would come on from 12 to 2, in between there. 
68 Q. Were you more or less in charge of the place 
from the time you came on until the manager came 
back next day? A. I was. 

Q. What other employees were on duty during that 
same period? A. It was two other boys, I forget their 
name, there have been so many since then; Matthews and 
Hills, I believe. 

Q. A boy named Matthews and one named Hills? 
A. I think that was their names. 
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Q. Was that Luther Matthews and William Hills? 
A. Yes, sir, I think so. 

Q. Now, you and these other two boys were the only 
ones on duty that night? A. That night, yes sir. 

Q. Now, do you recall that about 7 o’clock that morn¬ 
ing a man named Glascoe called at the restaurant to deliv¬ 
er some fish? A. Yes, sir, he did. 

Q. Just state what happened, and when you first saw 
Glascoe. A. In my opinion, and my opinion of what taken 
place that morning is this way: I was in the building clean¬ 
ing up, approximately ten yards from the rear door, I would 
say, and he came in and asked me to sign for some deliver¬ 
ies he was making, so I went downstairs to check on the de¬ 
liveries. 

Q. What was that, some fish, wasn’t it? A. I think, 
if 1 am not mistaken, it was crabs, some sea food, I am 
sure; we stayed down there ten minutes or more checking 
the fish, and I am not sure how long we stayed there, but 
we stayed there quite some time, talking about different 
things, and we came up; when we comes up, he goes on out 
back and I goes back into the front, in the restaurant, rath¬ 
er, to continue my work, and as I got in there good, he 
conies back in and says his truck is gone, so follow- 
69 ing the report that his truck was gone, we went out 
to look for it, looking around the building, due to 
the fact that the boys have, in previous occasions, moved 
the truck, or in one instance anyway, moved a truck, or 
hide it from someone, not that particular truck, as I recall, 
because that was the first time I had seen him. Well, we 
looked for the truck, and we didn’t see it anywhere around 
the building, then he went to one part of the street, went 
to Blakenburg Road, anyway to the corner, it was on a 
triangular sort of place, where the streets come down to 
make a point, well, he went to one point to look up the road 
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one way, and I goes to the other, and we didn’t see any sign 
of the truck. 

Q. All right, then, when the two of you noticed that 
the truck was gone, and were unable to find it when you 
looked for it, what did Grlascoe do then f A. I came back 
to the building, I think, first, I am not sure, and we went 
on in and at the same particular time he was coming 
back from the other side where he was looking, and he 
looked for some money to call his employer, he didn’t have 
any money on him, anyway no change, so I had a nickel so 
I loaned him the nickel, so he called the place where he 
worked, his employer, and then he called No. 9 Precinct, 
one precinct, to send out there. 

Q. You mean police precinct? A. Yes, and he couldn’t 
get them, I think it was due to traffic on the line, at the 
time, but he was quite some time before getting them, and 
then, if I am not mistaken, someone came along and he got 
a ride with them, if I am not mistaken, he got a ride with 
them back. 

Q. Did he get the police station and report the loss of 
the truck -while he was there? A. I don’t know exactly, 
I can’t seem to be sure if he got the police station 
70 while he was there, or when he got the police sta¬ 
tion, I don’t know definite. 

Q. But he did make the effort to call the police station? 
A. I am not quite sure whether he made the connection, 
but I know he tried two or three times, and I remember him 
saying—another delivery boy came up and he got a ride 
over town as he couldn’t make the connection. 

Q. Well, as I understand it from you, these other two 
boys, Hills and Matthews were not with you and Glascoe 
when you were checking the fish? A. No, they were not. 

Q. Where were they? A. They were due to have been 
in the dish room, but where they were I am not certain, 
it was corner rear of the building, from the front it w’ould 
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be the left rear corner of the building, and it was set off, 
partly, well, it was a separate room altogether from the 
other part of the building. 

Q. Well, during the time that Glascoe was there, did 
you ever at any time, see him talking to either of these oth¬ 
er two boys? A. No, sir, not at all, at the time he was 
there I didn’t see the two boys. 

Q. Anyway, as far as you know Glascoe never did talk 
to either of these two boys while he was there ? A. While 
he was there, no sir. 

Q. Now, when the truck was missed, Glascoe told you 
that he could not find his truck, did you suspect that it had 
been taken by these two boys? A. No, sir, I didn‘t expect 
it had been taken. 

Q. I believe you did state that they had taken some oth¬ 
er truck, or moved it, on a prior occasion? A. They had 
yes, sir on one particular occasion, at least. 

71 Q. That was not this particular truck? A. Not 
that particular truck, but I remember recalling that 
a truck had been moved. 

Q. When the truck was missed, and you began looking 
for it, had these two boys, Matthews and Hills left the 
building at the time? A. They could not be found, sir. 

Q. They were not there? A. No, they were not there, 
and if I am not mistaken, I think when we went out to look 
for the truck and it was not there, I think I can recall we 
called them, I called them myself, and 1 think I went into 
the dish room to look for them and they were not there. 

Q. Then, as I understand your testimony, so far as you 
know Glascoe never did have any conversation with the two 
boys while he was there on this occasion? A. No, I never 
have seen him have any conversation with them. 
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CROSS EXAMINATION 

BY MR. PROVOSTY, 

COUNSEL FOR PLAINTIFFS: 

Q. Is this Fat Boy Restaurant on the corner or in the 
middle of the block? A. It is not on the corner and not 
in the middle, and it is not a designated block, it is more 
or less three squares, and I would say it is about twenty- 
five yards from the point; New York Avenue comes this 
way and crosses this way, Blakenbury Road comes this 
way, and Fat Boy sits here (demonstrating). 

Q. Is it practically in the angle of a triangle ? A. Yes, 
sir. 

Q. Does the restaurant itself, that is the eating place, 
open into the street? A. No, it sits back off—you 
72 mean from the sidewalk? It is approximately ten 
yards from the sidewalk. 

Q. Do you -walk from the sidewalk into the restaurant? 
A. Yes, you can, in other words, it is about ten feet of 
pavement from the sidewalk to the front door. 

Q. Where is the delivery door? A. The delivery door 
is in the rear of the building, opening in to a parkway; 
there is another delivery door on the south side of the 
building, in approximately the same corner. 

Q. Can you see from the parkway delivery door into the 
restaurant? A. Yes, sir, you can see, but just in a straight 
line, just like if there was a door right here. 

Q. You have to look direct to see it? A. Yes, sir. 

Q. The kitchen is between the restaurant and the dish 
room? A. Yes, sir. 

Q. Is there a door between the dish room and the kitch¬ 
en? A. Yes, and there is a door leading out to the park¬ 
way, from the dish room. 

Q. Can you see from the dish room into the restaurant? 
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A. You can, but at that previous time—on some occasions, 
but it has slats, but it is always kept closed. 

Q. If the slat is open you can see? A. You can see. 

. Q. On this particular night, where did the Claxton truck 
deliver the fish? A. I never seen the truck. 

Q. You never saw the truck? A. No, sir. 

Q. Where did the driver, Glascoe, come in? A. 
73 He came in from the south door, I was standing just 
behind the bar when he came in, when I first seen 

him. 

Q. Where did he deliver the fish? in the restaurant or 
kitchen? A. In the basement, it was separate from the 
kitchen altogether. 

Q. In other words, you have to go down to the base¬ 
ment, and deliver the fish from the street? A. Yes, sir, 
but there is a hallway inside the building for to go into the 
basement, but, in other words, you have to go into the hall¬ 
way in order to get down in there. 

Q. Where did Glascoe go when he first drove up with 
the fish? A. That is what I don’t know. 

Q. You don’t know whether he spoke to Matthews or 
Hill or not? A. No, I don’t, sir. 

Q. How long had he been there before you knew he was 
there? A. I couldn’t say that either, sir. 

Q. When did you first see him? A. When he came into 
the dining room, when he came through he was coming 
from the kitchen, and hollered and asked me to sign the 
papers for him. 

Q. Is it then that you went down into the basement with 
him? A. Yes, sir. 

Q. Who did you leave in the restaurant, to take care of 
the restaurant while you were down in the basement? A. 
No, one, sir, I didn’t designate anyone to take care of it. 

Q. Was there anyone in the kitchen? A. No. 



47 


Q. Were there any customers in the restaurant? A. 
No, sir. 

Q. You say that was about 7 o’clock in the morning? A. 
Yes, sir. 

Q. How much fish did Glaseoe deliver, do you re- 
74 call? A. No, sir, I can’t recall how much it was. 

Q. How long did it take him to take it down into 
the basement? A. I don’t know, sir. 

Q. How long did it take you to check the fish? A. Ap¬ 
proximately ten minutes to check it, if I had went on doing 
it, but we were talking, and I don’t—(interrupted). 

Q. Did he come on up into the restaurant with you after 
you checked the fish? A. Yes, we came up the steps to¬ 
gether. 

Q. And you went into the restaurant together? A. No, 
we were all ready—do you mean went back into the dining 
room? 

Q. Yes. A. No, we didn’t go on into the dining room, 
as I recall. 

Q. He went on out to his truck? A. Yes, and I goes 
into the dining room. 

Q. Can you state positively, under your oath, whether 
he went directly towards his truck, or whether he went to 
the dish room? A. No, sir, I can’t. 

Q. How long had you been employed by the Fat Boy? 
A. At that time I had been employed about six months. 

Q. Regularly? A. Yes, sir. 

Q. How long had Matthews and Hill been employed? 
A. I think Hill had been employed about—I got him to 
work there, about three months, I think, maybe a little 
more, he came there, I think, in March or April, approxi¬ 
mately. 

Q. How about Matthews? A. Matthews had been 
working there before I ever went there, but he left and 
came back about the same time Hills did. 
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Q. Did they know Glascoe? A. Not that I know 

75 of, I don’t know myself. 

Q. You don’t know? A. No, sir. 

Q. Do you know whether they lived near Glascoe’s 
house, in his neighborhood? A. I couldn’t say that, sir. 

Q. You were night boss in this restaurant, is that it? 
A. Yes, sir. 

Q. Did Matthews and Hill have to take orders from 
you, the night boys? A. Yes. 

Q. They did what you told them to do? A. Yes. 

Q. Did you have the right to hire and fire them? A. 
Yes, sir, I had the right to recommend them to being fired 
or hired. 

Q. What kind of truck was Glascoe driving, did he tell 
you? A. I didn’t see it. 

Q. You had seen his truck on previous occasions, hadn’t 
you? A. No, I don’t believe I had ever seen it, I don’t 
think so. 

Q. He had been there to deliver fish on previous occa¬ 
sions? A. Not that early, I think that was his first time, 
that is the only time I ever waited on him, I think. 

Q. But it is not the first time the restaurant ever bought 
fish from Claxton? A. No, sir, but you see I leaves there 
about 7 o’clock, or 6:30, between 6 and 7 o’clock, in general; 
I generally leave there because there is Johnson, Irving 
Johnson, he comes on in the morning, and he takes over 
when I leave until the manager comes in, and sometimes I 
leaves when he comes in and sometimes I stays until 

76 7. On this occasion I seldom comes in contact with 
the delivery boys. 

Q. When did Matthews and Hill knock off, usually? A. 
Usually 7 o’clock, 7 and 7:30 usually, they generally finish, 
and when they get through I will say leave. 

Q. But wasn’t it their duty to put this fish in the ice 
box? A. No, sir. 



49 


Q. Who did that? A. The day boys did that. 

Q. What was their job? A. To clean and keep the dish 
room in order, and clean the kitchen. 

Q. Did they have to clean the basement? A. Not all 
the time, the day boys generally clean the basement. 

Q. Now, this Claxton Company is in the fish business, 
isn’t it? A. Yes, sir. 

Q. Did you know Glascoe before this morning that he 
delivered the fish? A. No, sir. 

Q. Is that the first time you met him? A. Yes, sir. 

Q. What w’ere you all talking about in that ten minutes, 
when you were checking the fish, Jones? A. I don’t know 
in particular, mostly about women, and just practically ev¬ 
erything. 

Q. How long had you been back in the restaurant be¬ 
fore Glascoe came back in and informed you that his truck 
was gone? A. I don’t know, it was not but a few minutes, 
I couldn’t designate how long, but not very long; about the 
time I went back in there good, he came in. 

Q. You don’t know what he did in the meantime? 
77 A. No, sir. 

Q. Did he tell you he had left the key in the 
truck? A. I don’t recall, no sir, I don’t know, I don’t re¬ 
call him saying. 

Q. You didn’t discuss that with him? A. No, sir, I 
don’t think I did. 

Q. You made the statement that the boys, referring to 
Matthews and Hill, on previous occasions had driven 
trucks, or moved them away from the back door of the res¬ 
taurant, is that correct? A. On one occasion that I know 
of. 

Q. What occasion was that? A. That was quite some 
time back, when they moved the truck. 

Q. Was that the fish truck? A. Not that I know of, 
no, I am quite sure. 
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Q. What truck was it? Was it a Claxton truck? A. I 
don’t think so, no sir, it was one of the grocery trucks. 

Q. Did the owner of the grocery truck object to that? 
A. The boy that was driving it did, yes, sir. 

Q. Were Matthews and Hill, on that occasion, reported 
to the police? A. Not that I know of, no sir. 

Q. You don’t know whether Matthews and Hill were ac¬ 
quainted with, or friendly with Glascoe, do you? A. No, 
sir. 

Q. Could you, from your position in the restaurant, see 
Matthews and Hill when they got into the truck and drove 
it off? A. That is a broad statement; no, I didn’t see 
them at all. 

Q. Could you have seen them? A. I couldn’t definitely 
say because I didn’t see the truck, I don’t know where the 
truck was parked. 

Q. You don’t know where it was parked? A. 
78 No, I don’t know where it was parked. 

Q. You don’t know whether the truck was moved 
immediately when Glascoe came there, or whether it was 
moved while you were in the basement? A. No, sir. 

Q. Was anything unusual or improper about Matthews 
and Hill driving off in that truck, in your estimation? A. 
In mv estimation? 

Q. Yes, was anything unusual about it, hadn’t they done 
it before? A. Well, my explanation for that is that that 
were bad judgment on their part, but they were a bunch 
of boys that were playful, and you could expect them to do 
anything. 

Q. I imagine that Glascoe must have known that when 
he drove up there, didn’t he? A. I wouldn’t know, sir. 

Q. Now, you say you came out and looked for the truck 
with Glascoe? A. Yes, sir, after he had called my atten¬ 
tion that his truck was missing, that it was gone from the 
place that he had left it. 


Q. And you gave Glascoe 5c to call his employer? A. 
Yes. 

Q. Did he ever get his employer? A. I don’t know, 
sir, I couldn’t positively state now. 

Q. You didn’t hear the conversation? A. I don’t think 
1 could, I am not quite sure that 1 could, no. 

Q. You say he tried to call the police ? A. Yes, sir. 

Q. You heard that part of it, didn’t you? A. I heard 
him trying, but 1 couldn’t say now that he got them 
79 or not, but 1 know he were calling some time, but 
anyway if he did get them I couldn’t exactly desig¬ 
nate whether he got them or not. 

Q. How do you know he was calling the police ? A. As 
I remember correctly, he asked for the number of the clos¬ 
est precinct, and I think on that occasion I mentioned that 
No. 9 was the closest and he tried to get them. 

Q. Now, you said Glascoe got a ride back with another 
delivery boy; was that delivery boy present when all this 
took place? A. I don’t think so, no sir, I don’t think he 
was, because he came up after we were trying to get the 
police, lie came up after it. 

Q. Whose delivery boy was that, do you recall? A. 
No, sir, I don’t recall. 

Q. What was he delivering? A. I can’t say that. 

Q. Where is the telephone in the restaurant? A. The 
telephone is near the side entrance. 

Q. On the wall or booth? A. In a booth. 

Q. In a booth? A. Yes, sir, in this particular oc¬ 
casion. 

Q. He left the booth door open when he went in to 
call? A. I really can’t recall, whether it was open. 

Q. How long did you continue working at the Fat Boy 
Restaurant after this occasion? A. I worked there until, 
I think it was—(interrupted) 
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Q. Just give it approximately. A. Approximately 
three or four months, I don’t know exactly. 

Q. Did you see Matthews and Hill after this incident! 
A. No, only when we were in court. 

80 Q. They were arrested ? A. Yes, sir. 

Q. And you testified in that case? A. Yes, sir, 

I did. 

Q. You testified for the Government, or for Matthews 
and Hill ? A. I gave my testimony just as it was today. 

Q. Who summoned you, did the Government summon 
you? A. The Government summoned me, I think, 1 am 
not sure who, some lawyer came out. 

Q. And you testified as you did in this case ? A. Yes, 
sir. 

Q. What did Matthews and Hill tell you, after all this 
took place? Did they tell you that Glascoe had given them 
permission to use the truck? A. No, I never talked to 
them. 

Q. You never talked to them? A. No, I haven’t talked 
to them. 

Q. You have not talked to them since? A. No. sir, 
I haven’t. 

Q. You stated a while ago that when the truck was gone, 
Matthews and Hill could not be found; what made you look 
for them? A. Well, when something happens around a 
place like that, you look for whoever else is supposed to 
be there, and it was my first instinct to look for them; it 
was awful quiet, and that is why I started looking for them. 
Q. It was awful quiet? A. Yes, sir. 

Q. You didn’t see them drive off ? A. No, sir, I didn’t. 
Q. You didn’t hear them drive off? A. No, sir, I 
didn’t. 

81 Q. And you don’t know whether Glascoe heard 
them drive off or not? A. No, sir, I couldn’t say. 

Q. I think you stated that you do not know what rela- 
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tionship, if any, existed between Glascoe and Hill and Mat¬ 
thews, you don’t know whether they were friendly or any¬ 
thing like that, is that correct? A. That is correct. 

PVT. GEORGE WALLACE JONES. 

Signature of the witness. 

* # # 


103 Thereupon 

IRVIN E. BRIDGES 

called as a witness for and in behalf of the defendant, hav¬ 
ing been first duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

DIRECT EXAMINATION 

BY MR. EARNEST: 

Q. Your full name, Officer? A. Irvin E. Bridges. 

Q. What is your business, sir? A. Station Clerk. 

Q. What precinct? A. Number 9. 

Q. Of the Metropolitan Police? A. That’s right. 

Q. Have you brought with you certain books that we 
requested by subpoena that was served on you? A. Yes, 
sir. 

Q. Do you have with you your incidental book showing 
an accident that occurred on May 7, 1941? A. Yes. 

Q. Will you turn to it and tell me whether you have a 
report of the accident that is here involved? A. That 
is the traffic sheet and this is the incidental. (Indicating 
various documents.) 

Q. This is the incidental here? (Indicating.) A. 
Yes, sir, that’s right. 
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Q. This is the traffic report as maintained by the De¬ 
partment? A. Yes, sir. 

MR. EARNEST: We offer these in evidence, if your 
Honor please. 

MR. AIELLO: Just a minute until I see that and have 
a chance to object. (Counsel thereupon examined the doc¬ 
uments). What is the purpose? 

MR. EARNEST. For whatever it shows. 

MR. AIELLO: I will have to object to the submission 
of this report, may it please the Court. 

THE COURT: Let me have a look at it. (Thereupon 
the Court examined the documents.) Will counsel approach 
the bench? 

(Thereupon, counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the hear¬ 
ing of the jury, the following occurred:) 

MR. EARNEST: If your Honor please, the first part, 
the police incidental, page 481, of the offer, I take it he has 
no objection. 

MR. AIELLO: This last paragraph, I think, comes very 
close— 

THE COURT: (Interposing:) Just let me look at it. 

MR. AIELLO: I think it is immaterial; in the first 
place I don’t think it proves anything. We are dealing 
with consent and agency. 

MR. EARNEST: Under the Federal rules of Proced¬ 
ure, if your Honor please, these books are compe- 
105 petent as evidence. 

THE COURT: They are if they don’t violate 
the hearsay rule. 

MR. EARNEST: If your Honor please, the Federal 
statutes say the mere fact— 
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THE COURT: (Interposing:) There is no such statute 
on the hearsay rule. 

MR. EARNEST: It covers it indirectly. 

THE COURT: What the statute says is that certain 
records shall be evidence but it doesn’t say anything about 
the hearsay rule. 

MR. EARNEST: No, but the statute is broad enough 
to include it. 

THE COURT: No; the Court sustains the objection. 
The Supreme Court has passed on that recently quite 
fully. 

MR. EARNEST: Will your Honor give me an opportu¬ 
nity to find the statute? 

THE COURT: I know it by heart backwards. 

MR AIELLO: We had it in the Kelly case and your 
Honor ruled the same way. 

MR. EARNEST: Another thing, your Honor says it is 
not material to any issue in this case. 

THE COURT: Of course, that statement of mine is not 
correct, but the Court hasn’t the slightest doubt but that 
that testimony would violate the hearsay rule, and that it 
is not admissible in evidence. 

MR. EARNEST: Very well, then I will offer to prove 
by this witness that it was reported stolen by this .teletype 
message. He was the one who sent it. 

106 MR. AIELLO: Oh, no, that is not admissible. 

MR. MURPHY: You are going to read that part? 

MR. EARNEST: It reads: “Above truck reported stol¬ 
en in teletype message No. 9835, and Hill and Mathews ar¬ 
rested and held for investigation at No. 9 by reporting of¬ 
ficers.” I would like to inquire of counsel what part of 
that they object to? 

MR. AIELLO: I object to all of it. 

THE COURT: The Court rules that what you have 
just read is not admissible in the case. 
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MR. EARNEST: On this your Honor will allow me an 
exception? 

THE COURT: Yes, sir. 

MR. MURPHY: How about the traffic report? 

MR. EARNEST: Is there any objection to the traffic 
report? 

MR. AIELLO: I have no objection as to the traffic re¬ 
port, but if there is anything in it about a criminal record 
I would have objection. 

MR. EARNEST: I will offer the traffic report, or so 
much thereof, that shows the driver of the truck at the time 
in question was one Luther Mathews. 

MR. AIELLO: We will admit it, there is no dispute 
about it, but I think you should offer the whole thing if 
you offer any of it at all. 

MR. MURPHY: I think the disposition of the case 
should so in. 

MR. AIELLO: May I see this just a minute, please? 
I think that involves the question of negligence as to what 
caused this accident. That is the traffic report. I 
107 think it is inadmissible. 

THE COURT: Let me look at it. I am not going 
to admit it if it isn’t admissible. (Thereupon the Court 
examined the document in question.) 

MR. EARNEST: I will offer the whole traffic report. 

MR. AIELLO: It is purely cumulative. It gives the 
time of day, and weather report, and all the incidentals. 

MR. EARNEST: Do you agree that that is admissible 
under the statute? 

MR. AIELLO: No, I don’t agree. I think it is just 
as objectionable as the other one. 

THE COURT: Do you object? 

MR. AIELLO: Yes. 

THE COURT: The Court sustains the objection. Of 
course, certain physical facts, things the officer saw, and 


measurements he took, that would be admissible if he 
wasn’t here to testify, but as he is here to testify he could 
use it only to refresh his recollection. 

MR. EARNEST: But this isn’t the officer. 

THE COURT: He could use it anyhow, but as to con¬ 
clusions, that is purely hearsay. 

MR. EARNEST: Does your Honor sustain the objec¬ 
tion to the traffic report? 

THE COURT: I sustain the objection to the conclusion 
at the bottom of the report. If there is anything in here 
as to physical characteristics I will admit that. 

MR. EARNEST: Your Honor will allow me an excep¬ 
tion? 

THE COURT: Yes. 

(Thereupon counsel returned to the trial table, the 
108 witness resumed the witness stand and, in the hear¬ 
ing of the jury, this then occurred:) 

MR. EARNEST: Then, in order to preserve my rights 
under the ruling of the Court I offer so much of the police 
incidental as appears on page 481 and the first paragraph 
that appears on page 482. 

MR. AIELLO: I will have to adhere to the objection 
that I raised before, that the report, the whole report is 
hearsay. 

THE COURT: The Objection is sustained. I did not 
read that part of the report. 

MR AIELLO: He had the book report. 

THE COURT: Objection as to that was not raised be¬ 
fore me. It wasn’t exhibited to me. 

MR. EARNEST: It wasn’t, but I was going to submit it 
to the Court and ask you for your ruling on that, sir. 
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(Thereupon the portion of the document referred to was 
exhibited to the Court.) 

THE COURT: The Court sustains the objection to all 
of it. 

MR. EARNEST: Then I make a proffer, if your Hon¬ 
or please, and ask that there be copied into the record the 
full police incidental that appears on page 481 and 482, In¬ 
cidental Book No. 18, as produced by the witness, and I al¬ 
so proffer to prove the full contents that appear on the 
traffic report, and ask that it be read into the record. 

THE COURT: The Court holds that any physical fact 
that appears in the traffic report, such as tneasurements, 
are admissible, but as to the conclusion in the report in¬ 
volving the collision by the persons making the report, that 
they are not admissible. 

109 MR. EARNEST: I take the position, if your 
Honor please, that all of them are admissible in 
their entirety for whatever they may show, and reserve an 
exception, if your Honor please. 

THE COURT: All right 

(Thereupon, counsel for the defendant, in accordance 
with the offer of proof heretofore made, tendered in evi¬ 
dence to be incorporated in the record herein pages 481 
and 482 of Incidental Book No. 18 from Police Precinct No. 
9 of the Metropolitan Police Department, together with the 
Traffic Report, which are in the words and figures follow¬ 
ing, to-wit:) 


“ Wednesday, May 7, 1941. 

Auto Incidental: About 7:50 a. m., Wednesday, 
May 7, 1941, as the result of an accident in front of 
2040 West Virginia Avenue, N. E., between a 1938 
Dodge truck owmed by R. W. Claxton, Inc., 406 12th 
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Street, S. W., and operated on West Virginia Ave¬ 
nue by Luther Mathews, colored, 21 years, of 1146 
Bladensburg Road, N. E., and a 1941 Plymouth Se¬ 
dan owned and operated south on West Virginia 
Avenue N. E. by Boyd F. Schaff, white, 31 years, 
of No. 1-B Parkway Road, Greenbelt, Maryland, the 
following persons were injured, and removed to Cas¬ 
ualty Hospital in their ambulance: 

William C. Hill, colored, 18 years, of 1901 12th 
Street, N. W., contusions to forehead; treated and 
not admitted by Dr. Jung of above staff. 

Luther Mathews, colored, 21 years, 1146 Bladens¬ 
burg Road, N. E., laceration to right lower leg and 
knee; not admitted. 

110 “ Boyd F. Schaff, white, 31, Greenbelt, Maryland, 

laceration to chin, lips, contusions to right ribs and 
right ankle. Condition not serious, admitted to hos¬ 
pital. 

Max H. Chapman, white, 33 years, of 45 N. Ridge 
Road, Greenbelt, Maryland, concussion and multi¬ 
ple abrasions, not serious, admitted. 

Joseph L. Maher, white, 42 years, No. 50 Crescent 
Road, Greenbelt, Maryland, contusions to left shoul¬ 
der and chest, not serious, admitted. 

Herschel Young, white, 33 years, No. 15-A Ridge 
Road, Greenbelt, Maryland, concussion and con¬ 
tusions to nose and mouth, not serious, admitted. 

William F. Culliney, white, 26 years, of 43 F Ridge 
Road, Greenbelt, Maryland, abrasions to forehead 
and lacerations to nose, contusion left thigh, not ser¬ 
ious, admitted to hospital. 

All above treated by Doctors Jung and Braden of 
Casualty Hospital Staff. People notified. 

Above truck reported stolen in teletype message 
No. 9835, and Hill and Mathews arrested and held 
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for investigation at No. 9 by reporting officers. Full 
report at No. 9 Precinct. Privates Charles C. Hill 
and Lionel Couture, A. P. U.,” 

Traffic Report. 

“ Metropolitan Police Department, Washington, D. 
C. Day of Week: Wednesday, May 7, 1941, 7:55 a. 
m. on West Virginia Avenue, N. E. at front of 2040 
West Virginia Avenue, N. E. 

Traffic signal: No signal. 

Ill “Type of striking vehicle: Motor truck. 

Driver of striking vehicle: Name, Luther Mathews. 
Address: 1146 Bladensburg, N. E. Permit: None. 
Race: Colored. Age: 21. Sex: Male. License: D. C. 
B-2784, ’38 Dodge truck. Experience: No permit. 

Owner of Vehicle: R. W. Claxton, Inc. 

Address: 406 12th Street, S. W. 

Direction of Travel: North on West Virginia Ave¬ 
nue; approximate speed 45-50 miles. Striking ve¬ 
hicle collided with private auto. 

Driver of vehicle struck: Name, Boyd F. Schaff; 
Address: No. 1-B Parkway Road, Greenbelt, Mary¬ 
land. 

Permit: Maryland 716194; License, Maryland 478- 
370; 

’41 Plymouth sedan; Race, white. Age: 31. Sex: 
Male. 

Experience: 12 years; owner of vehicle, same. 
Direction of Travel: South on West Virginia Ave¬ 
nue. 

Approximate Speed: 25 miles. 

Personal Injuries: 7 (not serious.) 

Name: Boyd F. Schaff; address, No. 1-B Parkway 
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Road- Greenbelt, Maryland; passenger; race, white; 
age, 31. 

Action taken: Casualty Hospital. 

Name: Max H. Chapman. Address No. 45 North 
Ridge Road, Greenbelt, Maryland. Race: white. 
Age: 42. Action taken: Casualty Hospital. 

Name: Herschel Young. Address: 15-A Ridge 
Road, Greenbelt, Maryland. Race: white. Age: 33. 
Action taken: Casualty Hospital. 

Name: Joseph L. Maher. Address: 50 Crescent 
Road, Greenbelt, Maryland. Race: white. Age: 42. 
112 “Action taken: Casualty Hospital. 

Name: William F. Culliney. Address: 43 F Ridge 
Road, Greenbelt, Maryland. Race: white. Age: 26. 
Action taken: Casualty Hospital. 

Name: Luther Mathews. Address: 1146 Bladens- 
burg Road. Race: Negro. Age: 21. Action taken: 
Casualty Hospital. 

Vehicle Involved: No. 1, was exceeding speed limit. 
No. 1 was driven recklessly. No. 2 was driven prop¬ 
erly. Condition of Vehicles Involved in Accident: In 
apparent good condition. Approved stickers. Road 
Conditions: straight road between intersections. 
Road Surface: Dry. Weather Conditions: Clear. 
Light Conditions: Daylight. 

Witnesses. 

Name: James Cawling. Address: 3620 Military 
Road, N. W. 

Name: R. J. Daley. Address: Table Produce Com¬ 
pany, 2000 block West Virginia Avenue, N. E. 

Name: Jack Freed. Address: 1115 8th Street, 
Northeast. 

Arrest Made? Yes. Disposition: No. 1 operator; 
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reckless driving, 826-B D. C. code. No D. C. permit. 
Remarks: No. 1 truck travelling at high rate of 
speed darted from behind traffic and on wrong side 
of street collided head on with No. 2 car going south 
on West Virginia Avenue. All passengers and driv¬ 
ers injured, not serious. Reported by Officers L. Cou¬ 
ture and C. C. Harris. Precinct: A. P. U. ”) 


BY MR. EARNEST: 


Q. Have you produced here, also, your teletype book, 
Officer, showing any messages that may have been sent by 
you on May 7, 1941 f A. That’s right. 

113 Q. Will you show any messages that may have 
been sent by you in connection with the accident with 
which we are here concerned, or any other matters in con¬ 
nection therewith? Can you find it, sir? Where is it indi¬ 
cated in the book? What is this that is written in the book? 
Was that written by you, sir? (Indicating.) A. Yes. 

Q. In your handwriting? A. Yes. 

Q. And did you receive this message which is recorded 
here in your handwriting? A. I received it by telephone. 

Q. And from whom did you receive it? From Mr. Har¬ 
ry W. Claxton? A. He gave his name as that. 

Q. And what is the word “Index,” out here? (Indicat¬ 
ing.) 

MR. AIELLO: Just a minute before we get any further. 

MR. EARNEST: I am trying to identify the record. 

MR. AIELLO: I don’t mind your identifying the rec¬ 
ord, but if you are going to read any part of it I want a 
chance to examine it first. (After examining document in 
question:) I object, your Honor. 

THE COURT: It was as a result of a telephone mes¬ 
sage? The objection is sustained. 
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MR. AIELLO: That is what he said it was, written 
down from a telephone message he received. 

MR. EARNEST: If your Honor please, the present 
state of the record shows that Mr. Claxton made a tele¬ 
phone call to Officer Bridges, that is this gentleman, 
114 and that he reported to him the information about 
the missing truck, and as a result of that he did cer¬ 
tain things, and I submit it is competent evidence. 

THE COURT: Of course you do or you wouldn’t offer 
it, but the Court doesn’t agree with you, and the objection 
is sustained. Proceed. 

BY MR. EARNEST: 

Q. Officer, I will ask you whether or not on May 7,1941, 
you received a telephone call from Mr. Harry Claxton? 

MR. AIELLO: I object to that. How does he know it 
was Mr. Claxton? 

THE COURT: The Court isn’t going to quibble. I 
think it is a proper question. I presume you want to get 
your record clear? 

MR. EARNEST: I am offering to prove by this wit¬ 
ness— 

THE COURT: (Interposing:) If you want to offer to 
prove anything you had better come up here to do it, where 
you know it is going to be adverse. 

MR. EARNEST: I don’t know that it is going to be 
adverse. 

(Thereupon, counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the hear¬ 
ing of the jury, the following occurred:) 

MR. EARNEST: There was a report to this witness of 
the theft of this automobile on May 7, 1941. 
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THE COURT: If there is anything on earth that is not 
admissible that is it. 

MR. EARNEST: But I am asking what report he re¬ 
ceived from Mr. Claxton. 

115 THE COURT: Hasn’t that all been testified to? 

MR. EARNEST: I haven’t offered this in evi¬ 
dence yet. I was simply identifying the record. What you 
have ruled against me on is the police incidental and the 
police traffic report. 

THE COURT: What is this you are offering? 

MR. EARNEST: I haven’t offered this yet. 

THE COURT: But what is it you are offering now ? 

MR. EARNEST: Nothing. I have asked this witness 
if he received a telephone call. 

THE COURT: All right, suppose he did, then what are 
you going to ask him? 

MR. EARNEST: Whether or not this automobile was 
reported to him as stolen. 

THE COURT: I can’t admit that. 

MR. EARNEST: If the Court please, in a Court of Ap¬ 
peals case one of the points involved was whether defend¬ 
ant reported the theft of the car to the police within a 
reasonable time. I want to show what happened. Claxton 
telephones to the police, and Claxton goes to the police and 
reports, and that has to do with this. 

THE COURT: The Court hasn’t the slightest doubt 
about it. 

MR. EARNEST: Does your Honor rule that he can’t 
even tell what conversation he had? 

THE COURT: Of course I do. 

MR. EARNEST: I proffer to prove by Officer Bridges 
that on May 7, 1941, Mr. Harry Claxton reported to him 
the theft of the truck here involved; that in his own hand¬ 
writing he put in the teletype book in respect to the stolen 
truck the following language, under reports of “Stolen 
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trucks/’ “Harry L. Claxton, 1350 Juniper Street 

116 Northwest, business ’phone National 0574, reports 
stolen from in front of 2201 New York Ave. North¬ 
east this a. m. a 1938 red body Dodge pick-up truck, D. C. 
B-2784, Engine later.” 

THE COURT: If this was a criminal case and the de¬ 
fense was to question an officer as to whether or not any 
theft, or any missing, was reported, the Court would admit 
it, of course, because it raises that question, but this is a 
very different question and the Court hasn’t the slightest 
doubt about the correctness of his ruling. 

MR. EARNEST: I am not through yet. I assume you 
will rule against me on the rest of the offer, but I offer to 
prove by this witness that upon receipt of the information 
he sent a teletype message to the Central Bureau; that such 
message went out around 9 a. m. on May 7, 1941. I offer 
that. 

THE COURT: What the defendant is endeavoring to 
do in this case is equivalent to the government in a crimin¬ 
al case endeavoring to establish the theft of an automobile 
by proof that the owner of the automobile reported the 
theft to the authorities. 

MR. EARNEST: That is not my purpose. 

THE COURT: A very different question arises when 
the defense undertakes to prove that no theft was report¬ 
ed ; it is a very different proposition. 

MR. EARNEST: I take the position that the proffer 
of evidence is with reference to the issue of non-consent. 

THE COURT: I don’t know whether I made myself en¬ 
tirely clear on that. What I intended to say was that in a 
criminal case while the government could not offer evi¬ 
dence of a reported theft as evidence that the theft 

117 had taken place, the defendants could undertake to 
establish that no theft was reported as indicating 

that no theft had taken place. The same situation exists 
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here- In other words, the plaintiff in this case, if he was 
able to do it, could offer evidence that no theft was report¬ 
ed, that there was no claim that the automobile was miss¬ 
ing. It is a very different proposition. 

MR. AIELLO: Yes, I think that is correct. 

THE COURT: There is the position. 

MR. EARNEST: We have our respective positions. 

THE COURT: Have you anything further? 

MR. EARNEST: No, sir; I have made my offer to 
prove by this Officer that on May 7,1941, Luther Mathews, 
whom counsel for the plaintiffs admit was driving the truck 
at the time of the collision, and William C. Hill, were ar¬ 
rested on May 7, 1941. 

THE COURT: Do you object? 

MR. AIELLO: I object. 

THE COURT: Sustained. 

MR. EARNEST. May I state my position in this re¬ 
spect? In the deposition of Wallace Jones, counsel for the 
plaintiff, if your Honor please, asked Wallace Jones this 
question, in substance: 

“Q. Have you seen Luther Mathews or William C. Hill 
since May 7,1941? 

“A. Only once, in court.’’ Next question, 

“Q. They vrere arrested? 

“A. Yes. 

“ Q. And you testified ? 

“A. Yes. 

“Q. Did you testify for the government or for them?” 

“A. I am not sure, but I think for the govern- 
118 ment.” 

THE COURT: Was that read? 

MR. EARNEST: That was in the examination. 

THE COURT: It doesn’t affect this question, but I 
wasn’t paying attention to it. 

MR. AIELLO: It was taken in New Orleans. 
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THE COURT: Very foolishly. That testimony is in, 
but that doesn’t qualify this testimony. 

MR. EARNEST: If your Honor please, I am going to 
show the same thing as in the question he asked, that they 
were arrested, and I am going to proffer to show by this 
witness that they were arrested on that very day, and fol¬ 
low that by showing that not only were they arrested but 
show’, and Jones testified as to that, that they w’ere con¬ 
victed, otherwise this jury can draw 7 the inference that they 
w’ere not convicted or I w’ould have show’n it. He has open¬ 
ed the door, he is bound by it, and the testimony was given, 
and I w r ant to show’ the rest of it. 

MR. AIELLO: But that doesn’t show’ w’hat disposition 
of the arrest was made. 

MR. EARNEST: I want this jury to know’; you have 
opened the door. 

MR. AIELLO: No, I haven’t opened the door. I dis¬ 
agree with you. I think whatever testimony is in there— 

MR. EARNEST: (Interposing:) It is elementary, 
plain, that after you have opened the door and told half 
the story I can tell the other half. 

THE COURT: You didn’t raise that question before. If 
it wasn’t for that testimony that was given in Louisiana, I 
wouldn’t have the slightest doubt about it. 

119 MR. EARNEST: I think that makes a material 
difference. 

THE COURT: Oh, that does make some difference. 

MR. AIELLO: We can move to strike it out. 

MR. EARNEST: It has already been read to the jury. 

MR. AIELLO: We can ask to strike it. I don’t think 
they got it. 

MR. EARNEST: Oh, the inference has been drawn, 
don’t worry about that; they are sitting over there, and I 
want the rest of this story in, and I want to show by this 
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Officer that they were not only arrested but were tried in 
court. 

THE COURT: Was the testimony that they were tried 
in court? 

MR. EARNEST: Yes. sir. 

THE COURT: May I see it? 

MR. EARNEST: At the bottom of page 14 of the dep¬ 
osition of George Wallace Jones, cross examination by Mr. 
Provosty, 

“Q. Did you see Mathews and Hill after this incident? 

“A. No, only when we were in court. 

‘ 4 Q. They were arrested ? 

“A. Yes, sir. 

“Q. And you testified in that case? 

“A. Yes, sir, I did. 

44 Q. You testified for the government or for Matthews 
and Hill? 

“A. I gave my testimony just as it was today. 

“Q. Who summoned you, did the government summons 
you? 

“A. The government summoned me, I think, I am not 
sure, some la-wyer come out. 

44 Q. And you testified as you did in this case? 

“A. Yes, sir.” 

120 MR. EARNEST: They have told half of the 
story and all I want to do is to tell the other half: 

THE COURT: The Court regrets that that is in; and 
this is true; if counsel for the defendant had taken Jones 
on redirect at that time and asked him whether or not there 
was a conviction he would have said there was and the mat¬ 
ter would have come before me to exclude it, I would not 
have stricken it out. 

MR. EARNEST: But that would not be the witness to 
follow it up with; it would have been hearsay. 

THE COURT: But up to that time the Court would ad- 
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mit it; there is some doubt in my mind, but a conviction is 
so clearly not a part of this case, just as this testimony 
which you are offering by this witness is so clearly not ad¬ 
missible, that the Court thinks it should be excluded. Of 
course, this testimony you are offering is excluded, and if 
you offer to prove, and there is an objection, I will sus¬ 
tain the objection. 

MR. AIELLO: I object. 

MR. EARNEST: Your Honor’s ruling is that I can’t 
show by him that they were arrested? 

MR. AIELLO: Have you anything else you want to 
prove ? 

MR. EARNEST: I want to proffer to prove that he was 
arrested. I proffer to prove by the arrest book, likewise a 
record kept in the regular course of business by the Met¬ 
ropolitan Police, Precinct No. 9, that at 9:20 a. m. or there¬ 
abouts, on May 7, 1941, William Columbus Hill, whose ad¬ 
dress is 1901 12th Street Northwest, and Luther Mathews, 
whose address was given as 1146 Blad. Rd. were arrested 
and charged with violation of Section 826-B of the 
121 D. C. code. 

MR. AIELLO: I object. 

MR. EARNEST: I haven’t finished; and that an entry 
to* that effect was placed in the book. 

MR. AIELLO: Same objection. 

THE COURT: Same ruling. All right, gentlemen, pro¬ 
ceed. 

MR. EARNEST: One final word. As I understand 
your Honor’s ruling, you not only hold I cannot offer in 
evidence the teletype book, and my proffer to show the con¬ 
versation between this witness and Claxton, but Your Hon¬ 
or also refused to permit me to show the conversation 
which he had with Mr. Claxton, which conversation is 
shown in this record and put there by the witness? 

THE COURT: That is right. 
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MR. EARNEST: And your Honor will allow me an 
exception ? 

THE COURT: Yes. sir. 

(Thereupon, counsel returned to the trial table, the wit¬ 
ness resumed the witness stand and, in the hearing of the 
jury, the following occurred:) 

BY MR. EARNEST: 

Q. Officer, there was one question I neglected to ask 
you. You were the only Officer Bridges attached to Pre¬ 
cinct No. 9 on May 7, 1941? A. That is right. 

MR. EARNEST: That is all, sir, you may step down, 
and thank you very much. 

(Thereupon the witness was excused and retired from 
the witness stand.) 


• * • 


46 Thereupon 

LUTHER MATHEWS 

was called as a Avitness for and in behalf of the plaintiffs, 
and, being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. AIELLO: 

Q. Your name is Luther Mathews? A. Yes, sir. 
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Q. Where do you live? A. 1146 Bladensburg Hoad, 
Northeast. 

Q. Talk out loud; this fan makes it hard to hear. A. 
1146 Bladensburg Road, Northeast. 

Q. Are you employed? A. Yes, sir. 

Q. By whom are you employed? A. Mr. Ernest 
Maher. 

Q. What business is that? A. Block factory. 

Q. Were you employed on May 7, 1941? Do you re¬ 
member the date of May 7, 1941? A. Yes, sir. 

Q. Where were you employed at that time? A. Fat 
Boy. 

Q. Fat Boy. Now, what is the Fat Boy? A. That 
is a restaurant. 

Q. How long had you been employed there ? A. Ever 
since ’37. 

47 Q. What were your duties at the Fat Boy? A. 

Well, sometimes I helped short order, and some¬ 
times I washed dishes, and took care of the dining room. 

Q. Will you talk louder? I don’t believe counsel can 
hear you. 

MR. EARNEST: I can’t. 

THE WITNESS: Sometimes I helped short order, 
sometimes washed dishes, and cleaned up the kitchen. 

BY MR. AIELLO: 

Q. Do you remember what you were doing on the 
morning of May 7, 1941? A. Yes. 

Q. What were you doing? A. I was in the back clean¬ 
ing up; me and a boy named Hills. 

Q. What, if anything, happened that morning? A. A 
fellow they called Glascoe— 

Q. (Interposing:) A fellow they called what? A. 
Glascoe. 


72 


Q. Go on. A. He was the one who came there to de¬ 
liver fish. 

Q. All right. A. And that morning he delivered the 
fish, and brought them through the dining room on the 
side entrance. 

MR. EARNEST: If your Honor please, I understand 
this is rebuttal testimony. I don’t know what is the pur¬ 
port of this particular line of interrogation, but it seems 
to me he is going into matters that should have been prop¬ 
erly gone into in chief. 

48 THE COURT: The Court thinks this is proper 
rebuttal testimony. 

MR. EARNEST: The other questions were prelimi¬ 
nary, but I anticipated what was coming. 

MR. AIELLO: May I proceed? 

THE COURT: Yes. 

THE WITNESS: That morning he brought the fish 
through the side entrance. 

BY MR. AIELLO: 

Q. I can’t hear you. A. On that morning he brought 
the fish through the side entrance, and that morning Wal¬ 
lace asked him if he could take a spin around the corner. 

Q. Who was Wallace? A. He was the other boy work¬ 
ing with me. 

Q. He was a colored fellow? Yes, sir. 

Q. What were his duties? A. His duties was taking 
care of the dining room. 

Q. And what was his name? A. Wallace. 

Q. Did you know his last name? A. No; he wasn’t 
there that long. 

Q. Go on. A. He asked him if he could take a spin 
around the corner. 

Q. Asked who? A. Glascoe. 
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Q. Glascoe. Are you sure that was his name? 

49 MR. EARNEST: If your Honor please, here 
we are right back where we started. Here is a cor¬ 
poration which entrusts the truck to Glascoe for specific 
purposes, and they are attempting, I assume, to tie up the 
agency. Before they can use the acts of alleged agency 
they must first establish the relation of principal and agent. 

THE COURT: A little later, but at present time we 
will hear the testimony. The testimony is taken subject to 
what happened. 

BY MR. AIELLO: 

Q. Go on. What happened? A. He let Wallace take 
a spin around the corner. 

Q. How did he let Wallace take a spin around the cor¬ 
ner? What car did he take? A. I think it was a Dodge 
truck; red truck. 

Q. And he let Wallace take it around the corner? A. 
Yes, sir. 

Q. Then what happened? A. After a while he came 
back and then me and Hills asked him— 

Q. (Interposing:) Wait a minute; you what? A. Af¬ 
ter he came back, me and Hills asked him. 

Q. Who was Hills? A. He was working there with 
me. 

Q. You asked who what? A. Could we take a spin 
around the corner. 

Q. Did you do it? A. Yes, sir; and Wallace gave him 
drinks that morning. 

Q. Gave who drinks? A. Glascoe. 

50 MR. EARNEST: I object. That is not proper 
rebuttal testimony. 

MR. AIELLO: I think it is. 

MR. EARNEST: I submit it is not. If any such mat- 
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ters were to be gone into they should have been gone into 
in chief. 

THE COURT: Overruled. Proceed. 

BY MR. AIELLO: 

Q. Go on. A. That morning he came there around 
7:30 o’clock. 

Q. When you say “he,” you mean this man Glascoe? 
A. Yes. He came there about 7:30. 

Q. All right. A. And after we had the accident, that 
was around about, I would say, 8:35 we had the accident. 
That was on West Virginia Avenue. 

Q. Before you come to the accident, how long had the 
driver of the truck been there? How long did he stay 
there? A. He was there about an hour, or better. 

Q. Before the accident happened? A. Yes, sir. 

Q. What did he do? Did you see him do anything? A. 
Well, only he took a drink. 

Q. Was there some talking? A. Yes. 

Q. Did you talk to him? A. Yes, sir; w’e was all talk¬ 
ing. 

Q. Had you ever seen him before? A. Yes, sir. 
51 Q. How often had you seen him before? A. 

They order fish, let me see, they order fish Wednes¬ 
day, Thursday and Friday. 

THE COURT: Can the jury hear him? 

BY MR. AIELLO: 

Q. Talk louder. A. They order fish Wednesday. 

Q. Yes? A. And Thursday and Friday, and some¬ 
times he brings it on those days. 

Q. Do you remember exactly what he said and what 
you said when you asked him for permission to take the 
car? A. Yes, sir. 
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Q. What did he say? A. He said, “All right.” He 
did say, “All right.” 

Q. And you took the car for a spin around the corner? 
A. Yes, sir. 

Q. Where were you going? A. We turned up Mount 
Olivet Road and came out West Virginia Avenue. 

MR. EARNEST: Keep your voice up. 

THE WITNESS: We turned up Mount Olivet Road 
and came out West Virginia Avenue. 

BY MR. AIELLO: 

Q. Tell us what happened on West Virginia Avenue? 
Were you driving the truck? A. Yes, sir. 

Q. Was anybody with you? A. Yes. 

52 Q. Who? A. Hills. 

Q. Tell us what happened. 

MR. EARNEST: I object to what happened in the ac¬ 
cident as not rebuttal testimony, may it please the Court. 

THE COURT: What happened in the accident is prob¬ 
ably not rebuttal testimony. 

MR. AIELLO: Very well, sir. 

BY MR. AIELLO: 

Q. Had you taken any drinks that morning? 

MR. EARNEST: I object. That is not rebuttal tes¬ 
timony. 

MR. AIELLO: I submit it is. 

THE COURT: Wait a minute. The Court sustains 
the objection, whether he had a drink. 

BY MR. AIELLO: 

Q. When did you leave the employ of the Fat Boy? A. 
When did I leave? 
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Q. Yes? A. I was working there also this year, too. 

Q. Also this year, too? A. Yes, sir. 

Q. On that morning where was this truck? Where was 
it parked? A. It was parked right on the side entrance, 
right by the dining room door. 

Q. Where was the key to the truck? A. The keys? 

Q. Yes? A. Wallace left them in the truck. 

53 MR. EARNEST: I object. 

THE COURT: What is that? 

MR. AIELLO: I asked him where the key to the truck 
was. 

THE COURT: The Court will admit it. Proceed. 

THE WITNESS: Well, Glascoe, when he got out of 
the car he left the keys in there. 

THE COURT: All this will be admitted subject to 
your exception. 

THE WITNESS: He left the keys in the car. After 
a while he took a spin around the corner. 

BY MR. AIELLO: 

Q. Who? A. Wallace, he took a spin around the cor¬ 
ner, and he left the key in the truck, also. 

Q. Let me see if I get this straight. Wallace was the 
night man in charge, is that correct? A. Yes, sir; in 
charge of the dining room. 

Q. And he asked to take the car out, and he took it 
out first? A. Yes. 

Q. And he came on back? A. Yes, sir. 

Q. And you asked to take it out? A. Yes. 

Q. And he let you take it out, is that correct? A. Yes, 
sir. 

Q. And you took it out and then got into this accident? 
A. Yes, sir. 

Q. Had you taken this truck out before? A. No. 
MR. EARNEST: I object. 


54 


77 


THE COURT: He may answer. 

MR. EARNEST: Well, the answer is “no.” 

BY MR. AIELLO: 

Q. You may answer. A. No, sir; we hadn’t taken it 
out. 

Q. You hadn’t? A. No, sir. 

Q. Well, did you know this driver of this truck? A. 
We had been seeing him, you know. We weren’t friends, 
or anything like that. We never did go out with each 
other. 

MR. EARNEST: Keep your voice up. 

THE WITNESS: We never did go out with each other, 
or anything like that, to have any fun together, but him 
and Wallace, I think, are pretty good friends. 

MR. AIELLO: May we approach the bench ? 

(Thereupon, counsel approached the Court’s bench, the 
witness retired from the witness stand, and, out of the 
hearing of the jury, the following occurred:) 

MR. AIELLO: You ruled out this matter of drinking. 
We have a prayer in which we ask if the jury find that 
they had been drinking together, and the owner of this 
truck allowed him to turn it over to people who were in¬ 
toxicated and incompetent to drive, to find that is negli¬ 
gence, and, in view of the fact we are going to bring that 
up, it seems to me this is proper rebuttal. We have a 
right to put this in. 

THE COURT: But negligence is a part of your case 
in chief. 

55 MR. AIELLO: That’s right. 

THE COURT: The only question in rebuttal is 
the matter of consent. 
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MR. EARNEST: That’s right. 

MR. AIELLO: No, I think it goes further than that. 
We have cases showing that. 

MR. EARNEST: But you have closed your case in 
chief, and this is rebuttal. 

MR. THOMAS: But I think it is in the discretion of 
the Court that he may let it in. 

THE COURT: I haven’t ruled it out on this matter of 
consent, but the other is a part of your case in chief. 

MR. THOMAS: Can’t we bring it up, it having been 
developed in their case in chief, and then amend under the 
new rules? 

THE COURT: Just a minute; you want to offer evi¬ 
dence of what character? 

MR. AIELLO: We want to offer evidence that these 
boys were all drinking together and having a good time, 
and the driver of the truck first let Wallace take it out; 
we claim that is negligence to allow anybody in that con¬ 
dition to take the car. We are satisfied that the reason 
the accident happened was because these boys had been 
drinking, and we think it is negligence imputed to the 
owner to allow it to be taken out. 

THE COURT: Let’s see; if I allow someone to use my 
automobile and he, in turn, without my consent, loans 
somebody else the automobile, that I am chargeable, not 
having consented, but as having been negligent in 
56 allowing the first man to have the car? 

MR. TPIOMAS: It doesn’t go that far quite; if 
your original employee is responsible for allowing an in¬ 
competent driver to have it— 

THE COURT: (Interposing:) But can you produce 
any evidence that the owner would in any way be respon¬ 
sible for the conduct of his incompetent driver and would 
also be responsible for the conduct of someone that this 
incompetent driver loaned the car to? 
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MR. THOMAS: The tort consists in the employee of 
the owner letting the incompetent driver have it. That 
is the negligence. We have cases on that here on the table. 

THE COURT: What do you have to say about that? 

MR. EARNEST: If your Honor please, I object to of¬ 
fering this testimony on this alleged drinking at this late 
date. It is not proper rebuttal. This case comes in here 
to be tried on the sole issue of whether it is consent or 
nonconsent. 

MR. THOMAS: Under the rules, in the Court’s dis- 

i 

cretion, we can amend. 

THE COURT: I wouldn’t take advantage of the rules 
because that wouldn’t be fair, but you are raising the ques¬ 
tion of whether or not you are confronted with something 
you didn’t know you would be confronted with, and I don’t 
see how you could be. You must have known, for instance, 
that the defense would be consent. 

MR. EARNEST: It is alleged in the answer. 

THE COURT: The Court is ready to rule. The Court 
thinks public policy requires ordinarily that orderly 
57 procedure be preserved in order that the respective 
positions of the parties may be fairly and properly 
presented to the jury. The Court is of the opinion that 
the only thing which is permissible in rebuttal is the tes¬ 
timony which revolves around the issue of consent, and 
that it would be an abuse of discretion in this particular 
case, under these particular circumstances, to allow testi¬ 
mony involving the question of negligence, which was 
properly a part of the plaintiffs’ case in chief. 

MR. THOMAS: That negligence was properly a part 
of the plaintiffs’ case in chief, your Honor means the neg¬ 
ligence in turning it over to an incompetent driver is 
ruled out, not the negligence of driving the truck? 

THE COURT: mat is that? 

• MR. THOMAS: Well, I think I see your point. 1 
withdraw it. 
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MR. AIELLO: May we have an exception noted on the 
record f 

THE COURT: Yes, indeed. 

(Thereupon, counsel returned to the trial table, the wit¬ 
ness resumed the witness stand and, in the hearing of the 
jury, this then occurred:) 

MR. AIELLO: All right, your witness. 

CROSS EXAMINATION 


BY MR. EARNEST: 

Q. You are the same Luther Mathews who, in criminal 
case No. 61772, was convicted of robbery on or about 
March 8, 1939, are you not? A. Yes, sir. 

58 MR. THOMAS: Before you go any further, may 
we approach the bench? 

• • • 

122 The following is a transcript of proceedings had 
at the Court’s bench, out of the hearing of the wit¬ 
ness, Luther Mathews, and the jury, and is prepared in 
compliance with paragraph 4 of the Court’s Order of Oc¬ 
tober 5, 1943. 

MR. AIELLO: Do you intend to put in the actual joy 
riding conviction 
MR. EARNEST: I beg pardon? 

MR. AIELLO: Do you intend to put in the actual joy 
riding conviction? 

MR. EARNEST: Yes. 

THE COURT: That has been passed upon. 

MR. AIELLO: Yes, we ruled on that. 
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MR. EARNEST: You have ruled? 

MR. AIELLO: I mean it has been ruled on. 

THE COL T RT: Just a minute; you can make your of¬ 
fer at the bench, but it has been ruled on; you can ask 
anything about joy riding but not on this particular case. 

MR. AIELLO: But not on this particular case. 

MR. EARNEST: Certainly I am going to mention it, 
and my next question will be: 

You are the same Luther Mathews who, in crim¬ 
inal case No. 67824, was convicted on June 26, 1941, 
of violation of Section 826 of the D. C. code, which 
is the unauthorized use of a motor vehicle. 

MR. AIELLO: I think that is going too far. 

MR. EARNEST: If your Honor please, the D. C. code 
expressly gives me the authority. 

THE COURT: Have you the code? Well, of course, I 
didn’t know just which section you referred to. 

123 MR. AIELLO: May we see that? 

THE COURT: The Court’s ruling is you can ask 
him whether he has been convicted of that section which 
constitutes the unlawful use of an automobile, but not to 
give any date. 

MR. AIELLO: No date? 

THE COURT: That is correct. That is the Court’s 
ruling. 

MR. EARNEST: Will your Honor entertain this fur¬ 
ther thought, that the proximity of these dates, I have 
started out with ’37, and ’39, and now I am going in ’41, 
all tending to show the character and credibility of this 
man, which is a matter the jury should have before them; 
now, aside from the fact that I think I am within my 
rights about that, I think it makes a difference, that the 
jury is entitled to know what the date was, as recent or re¬ 
mote in time. 
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THE COURT: Well, yon can say more recently than 
the last conviction. 

MR. EARNEST: Your Honor will allow me an excep¬ 
tion 1 

THE COURT: Yes. 

MR. EARNEST: Will you allow me to say the year? 

THE COURT: No, more recently than the last con¬ 
viction. 

(Thereupon, counsel returned to the trial table, the wit¬ 
ness resumed the witness stand and, in the hearing of the 
jury, this then occurred:) 

# # * 


58 BY MR. EARNEST: 

Q. You are the same Luther Mathews who, in criminal 
case No. 67824, under a date more recent than the last 
mentioned conviction that I brought to your attention— 

THE COURT: (Interposing:) Now, you can give the 
last mentioned date. 

BY MR. EARNEST: 

Q. 1939, April 7,1939, subsequent to that time was con¬ 
victed of violation of Section 826-B of the District of Co¬ 
lumbia code, which relates to the unauthorized use of mo¬ 
tor vehicles, are you not? A. That’s right. 

Q. Did you, or did you not, give a statement pertain¬ 
ing to this affair to Mr. Connors of the United States At¬ 
torney’s office? A. Give a what? 

Q. A statement, a written statement? A. No, sir, I 
did not. 

Q. Were you, or were you not, present when Mr. Hills 
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gave a written statement in which he purported to set 
forth the facts concerning the taking of this car, and 

59 the collision in question? A- He didn’t say noth¬ 
ing about him giving no statement. 

MR. AIELLO: I can’t hear you. 

THE WITNESS: He didn’t say nothing about him giv¬ 
ing no statement. If he did give a statement, I don’t 
know nothing about it. 

BY MR. EARNEST: 

Q. I see. Now, on this morning you took the car, what 
time was it when you left there? A. It was ’round about 
7:30. 

Q. And what time did Glascoe come in? A. He came 
in, 1 would say, ’round about fifteen after seven. 

Q. Fifteen after seven? A. Yes, something like that. 
Q. And you left with the car about seven-thirty? A. 
Yes, sir. 

Q. Didn’t you tell us a while ago he was there about an 
hour? A. Yes. 

Q. If he came at 7:15 and you left at 7:30, he couldn’t 
have been there an hour, could he? A. Sure he could 
be there an hour; he had to be there an hour before I had 
the accident. 

Q. I see. When did you next see Glascoe again? A. 
When did I next see Glascoe again? 

Q. Yes? A. He came down to the Precinct 

60 Q. Were you there first or was he there first? 
A. No, I was there first, and he came in there. 

Q. You were in the custody of the officers when he came 
in there? A. Sir? 

Q. You were in the custody of the officers 'when he came 
in there? 

MR. AIELLO: I object, your Honor, I think it is get¬ 
ting close to objectionable testimony. 
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THE COURT: Sustained. 


BY MR. EARNEST: 


Q. After that when did you next see Glascoe? A. I 
next seen Glascoe when he came to court. 

Q. What court? 

MR. AIELLO: I object. 

BY MR. EARNEST: 

Q. What court ? 

THE COURT: Objection sustained. 

MR. EARNEST: If your Honor please— 

THE COURT: (Interposing:) I understand. Objec¬ 
tion sustained. 

BY MR. EARNEST: 

Q. When Glascoe first came in to make his delivery on 
the morning of May 7th, where was he when you first saw 
him? A. Where was he when I first saw him? He pull¬ 
ed up on the side entrance, and me and Hills and this 
other boy, Wallace, we were standing in the door. 

Q. All three of you were standing in the door? A. 

Yes, because we were just about finished with our 
61 day’s work, see. 

Q. You were all standing in the door? A. In 
the dining room door. 

Q. Were any patrons in the restaurant at that time? 
A. No, sir. 

Q. And did Glascoe come immediately into the dining 
room, or not? A. Y’es, he came into the dining room. 

Q. Bringing his delivery with him, whatever it was? A. 
Yes. 

Q. What, if anything, did he say as he approached? A. 
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He said, “Where do you want the fish,” and he said to 
sign the bill. 

Q. He asked who to sign the bill? A. Wallace. 

Q. What did he say ? A. Nothing. Wallace says, “Do 
you want a drink?” 

Q. He didn’t reply to him in response to his question 
whether he would sign for the fish? A. Yes, sir, he said: 

Q. What did he say? A. Wallace said, “I will sign 
the bill.” 

Q. What next occurred? A. A drink. 

Q. I see; did he ever deliver the fish? A. Yes, he de¬ 
livered the fish. 

Q. Did Wallace Jones, or whoever it was, sign for the 
fish? A. Yes, sir. 

62 Q. And then it was that Wallace Jones took the 
spin around the corner? A. Yes. 

MR. EARNEST: That is all. 

REDIRECT EXAMINATION 

BY MR. AIELLO: 

Q. Just a minute, is the Wallace you are talking about 
the same Wallace as is known as George Wallace 
Jones? A. Yes, sir. 

MR. AIELLO: That is all. You may step down. 

(Thereupon, the witness was excused and retired from 
the witness stand.) 

THE COURT: Is that all? 

MR. AIELLO: That is all. 

THE COURT: There is a matter I want to discuss 
with counsel. I will excuse the jury. 

(Thereupon, the jury retired from the court room, and a 
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discussion occurred between the Court and counsel, which, 
at the direction of counsel is not transcribed herein, but 
during which this occurred:) 

THE COURT: Gentlemen, the Court admitted that 
testimony subject to exception. The Court thinks the tes¬ 
timony should have not been admitted, and shall so in¬ 
struct the jury. 

MR. EARNEST: At that time, in view of the record, 
I will move for a directed verdict. 

THE COURT: The Court will hear you again. 

• » • 


THE COURT: The Court thinks he will have to direct 
a verdict. The Court hates to do it because in any case 
the Court believes in juries—the Court has reason 
63 to believe in juries. 

I think your motion will need to be renewed after 
the jury comes in. 

MR. EARNEST: Yes. 

MR. THOMAS: I think under the new rules we do not 
need to note an exception. 

THE COURT: No, I think not. 

(Thereupon, the jury was returned into the court room 
and the following occurred:) 

MR. EARNEST: At this time, if your Honor please, 
I move to strike the testimony of the witness Luther Math¬ 
ews, which was offered in rebuttal, and also insofar as his 
testimony related to consent, and, on top of that I move 
you for a directed verdict in favor of the defendant 

MR. AIELLO: Your Honor, may I have an exception 
to that part of the motion insofar as it relates to striking 
the testimony of Luther Mathews relating to consent? 
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64 CHARGE OF COURT 

Goldsborough, J: Lady and gentlemen of the jury, in 
this case two things must be established by satisfactory 
proof. 

One thing is that the defendant, or the driver of the 
defendant, is guilty of negligence, that is, the driver of 
the car, not the driver of the defendant, but whoever was 
driving the truck was guilty of negligence, and the burden 
of establishing that fact is upon the plaintiffs. 

Now, there is a law in the District of Columbia which 
states that where the plaintiff establishes the ownership, 
take the case in question, the ownership of the truck, that 
that, of itself, is prima facie proof that the driver of the 
truck drove it with the consent of the owner. 

Now, prima facie evidence, as passed upon in a case an- 
alagous to this by the Court of Appeals in this jurisdic¬ 
tion, states that if evidence of the fact that the owner did 
not give consent is given in the case, and that evidence is 
uncontradicted, that then the Court should instruct the 
jury that they must find for the defendant. That is the 
situation which we have here. Apparently there is no con¬ 
flict of testimony that the man who drove this truck, Math¬ 
ews, was guilty of negligence, but the uncontradicted tes¬ 
timony in the case is that the owner of the car did not con¬ 
sent in law to it having been driven by Mathews. That be¬ 
ing so, the Court is compelled to instruct you to find a 
verdict for the defendant. 

Take the verdict. 

THE CLERK OF THE COURT: The jurors will please 
rise. 

Members of the jury, in the case of Boyd F. Schaff, Max 
H. Chapman, William F. Culliney, Joseph L. Maher 

65 and Herschel L. Young, plaintiffs, vs. R. W. Claxton, 
Incorporated, a corporation, defendant, you do find 
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for the defendant by direction of the Court; and that is 
your verdict, so say you each and all? 

(The jury indicated in the affirmative.) 

(Thereupon, the instant hearing was concluded.) 


# * * 


Filed Jun 17 1943 

82 VERDICT AND JUDGMENT 

This cause having come on for hearing on the 15th day 
of June, 1943, before the Court and a jury of good and 
lawful persons of this district, to wit: 

John A. Patterson Jr. 

Harry W. Leverone 
Homer 0. Eirners 
Joseph H. Conn 
William H. Yerby 
Harry C. Wechsler 
Andrew J. Sheridan Jr. 

George E. Rohnnan 
William D. Kelly 
Mary C. Seymour 
Charles W. Coffey 
Wilson E. Zambreny 

who, after having been duly sworn to well and truly try 
the issues between Boyd F. Schaff, et al., plaintiffs and 
R. W. Claxton Inc., a corp., defendant and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 17th day of June, 1943, that they find for 
the defendant against said plaintiffs by direction of the 
Court. 

WHEREFORE, it is adjudged that said plaintiffs take 
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nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiffs his 
costs of defense. 

CHARLES E. STEWART, Clerk, 
By Thomas A. Rover 
Assistant Clerk. 

By direction of 

Justice Goldsborough 

Filed Jun 26 1943 

83 MOTION ON BEHALF OF PLAINTIFFS 

FOR A NEW TRIAL 

Come now the plaintiffs, Boyd F. Schaff, Max H. Chap¬ 
man, William F. Culliney, Joseph L. Maher, and Herschel 
Young, by their attorneys of record, and move the Court 
to grant a new trial in the above-entitled cause for the 
reasons set forth in the Points and Authorities filed here¬ 
with. 

CAESAR L. AIELLO 
LLEWELLYN C. THOMAS 
901 Hibbs Building 
Attorneys for plaintiffs. 

Filed Jun 26 1943 

84 AFFIDAVIT 

DISTRICT OF COLUMBIA SS: 

I, LLEWELLYN C. THOMAS, being first duly sworn, 
on oath depose and say, that I am one of the attorneys of 
record for the plaintiffs in the above cause; that on the 
morning of June 17, 1943, when the testimony in the trial 
of the above cause was completed, I saw at various times 
during the morning and up to the end of said trial, the 
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witness, George Glascoe, who had previously testified for 
defendant, present either in the court room or in the hall 
outside thereof. 

LLEWELLYN C. THOMAS 

Subscribed and sworn to before me this 25th day of June, 
1943. 

ELIZABETH MAYNARD 

(SEAL) Notary Public, D. C. 


MEMORANDUM 


Jul 2 1943. Order overruling Motion for New Trial filed. 


* * # 


Filed Oct. 5 1943 

90 ORDER REQUIRING PLAINTIFFS TO FUR¬ 
NISH ADDITIONAL PARTS OF REPORTER’S 
TRANSCRIPT OF PROCEEDINGS 

Upon consideration of the motion of defendant to re¬ 
quire plaintiffs to furnish reporter’s transcript of pro¬ 
ceedings in this cause and of the opposition thereto and 
defendant’s reply to said opposition, and it appearing that 
plaintiffs have designated only a part of the reporter’s 
transcript, it is this 5th day of October, 1943, 

ORDERED that plaintiffs file in this Court two copies 
of the following additional portions of the reporter’s 
transcript of proceedings in this cause: 

1. Opening statement of counsel for plaintiffs; 

2. Arguments of counsel for plaintiffs and for 
defendant in absence of jury on admissibility of ev- 
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idence of criminal conviction of Luther Matthews 
for violation of Section 826 B of District of Colum¬ 
bia Code; 

3. Testimony of police officer, Irvin E. Bridges 
including defendants proffer of evidence and dis¬ 
cussion at bench in the course of the testimony of 
said witness; 

4. Discussion at bench and proffer of evidence 
in the course of testimony of Luther Matthews, said 
discussion having occurred at the point indicated on 
page 51 of the portion of transcript already filed; 

one copy of said additional portions to be available for 
use of counsel for defendant in preparing counter-designa¬ 
tion of record. 

T. ALAN GOLDSBOROUGH 

Justice 
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for the District of Columbia. 


No. 8620. 


BOYD F. SCHAFF, ET AL., Appellants, 

vs. 

R. W. CLAXTON, INC., a corporation, Appellee. 


APPELLANTS’ REPLY BRIEF. 


Appellee’s Two Main Points. 

The appellee seeks to escape the consequences of the 
enlightened opinion of this Court in the recent case of 
Willie Ross v. Hartman, 139 Fed. 2d 14, by asserting, in 
the main, two points, as to which appellee must prevail if 
the judgment of the lower Court is to be sustained, namely— 

First—That appellants abandoned the claim of the negli¬ 
gence of appellee in leaving the key to the ignition in its 
truck, and now cannot be heard to raise an issue of this 
kind at this stage of the proceeding. 

Without repeating appellants’ reasons for urging this 
Court to take cognizance of this phase of the case, as set 
forth in their brief, pages 9 to 12, it is not inappropriate 
to suggest that this claim always was and still is in the case. 
It was developed and brought out in the testimony of the 
witnesses, even after the pre-trial judge had considered 
and discussed the point with counsel. 
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The record will show that the regular driver of appellee, 
George E. Glascoe, on cross-examination said: 

“Q. Where was the key to the truck? 

“A. It happened to be in the truck. 

“Q. It was in the truck? 

“A. Yes. 

“Q. You left the key in the truck and you went down¬ 
stairs to make the delivery? 

“Q. Yes, sir.” (App. p. 25) 

Luther Matthews, who was driving when the collision 
occurred, on direct examination, said: 

“Q. Where was the key to the truck? 

“A. The keys? 

“Q. Yes. 

“A. Wallace left them in the truck. 

‘‘Mr. Ernest:—I object. 

“The Court: What is that? 

“Mr. Aiello: I asked him where the key to the truck 

WcLS. 

“The Court: The Court will admit it. Proceed. 

“The Witness:—Well, Glascoe, when he got out of 
the car he left the keys in there. 

“The Court: All this will be admitted subject to 
your exception. 

“The Witness: He left the keys in the car. After a 
while he took a spin around the corner.’’ (App. p. 76) 

There would have been no point in bringing out these 
facts in the trial, if nothing could be made of them. As the 
law stood and was understood, at the time of trial, it would 
have been futile to have provoked the Court into a ruling 
on this issue. The appellee cannot now plead ignorance or 
surprise because the point was explored in pre-trial, and 
later the facts were established by evidence, so that the 
factual basis for the point is not dehors the record as 
appellee states (Brief p. 31). 

The Federal Rules of Civil Procedure were promulgated 
for the purpose of simplifying procedure, and doing away 
with technicalities. Rule 15(b) thereof provides,— 
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“When issues not raised by the pleadings are tried 
by express or implied consent of the parties, they may 
be treated in all respects as if they had been raised in 
the pleadings. Such amendment of the pleadings as 
mav be necessary to cause them to conform to the 

v * 

evidence and to raise these issues may be made upon 
motion of any party at any time, even after judgment, 
but failure to so amend does not affect the result of the 
trial of these issues * * V’ 

Xo objection was made by appellee at the trial when the 
above evidence was adduced on the ground that it was not 
within the issues made by the pleadings. This evidence 
came from the lips of appellee’s own witness, Glascoe, who 
was the regular driver of the car, and in the circumstances 
it cannot be said the appellee now is prejudiced because 
appellee is unable to meet and challenge such evidence. 
X T or is it believed to be good argument for it to say that 
because the point was not argued below, it cannot now be 
argued here. 

On this issue, appellants had nothing to argue below, 
just as appellee now has nothing to argue in this appellate 
court because the uncontradicted fact is the kev was left in 
the truck. 

Amendment of the pleadings to conform to the evidence, 
persistance in obtaining a formal ruling on the issue, and 
the taking of an exception would have added pages to the 
trial record, but helped little to bring about a verdict dif¬ 
ferent from that now before this Court. Appellants are 
not pitching their case on a wholly different theory, as 
appellee contends, citing Champ v. Atkins , et al., 76 U. S. 
App. D. C. 15,—but reasserting a theory which always 
was in the case, a theory with which the parties had wrestled 
with but passed over for the moment. 

Second—The appellee argues that if it is wrong on the 
above point, it is right on the further point that liability 
does not attach unless the car was parked, with the keys 
left therein, on a street or a public place, and that the area 
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where the car was parked in the case at bar, on the grounds 
of the “Fat Boy” restaurant, was not a public place. 

The mere mention of the name, Fat Boy Restaurant, 
suggests a public place. A restaurant is an establishment 
w’here refreshments of food and drink, or meals, are served 
to the public. 

“Public Place” is defined in Bouvier’s Law Dictionary 
as any place so situated that what passes there can be seen 
by any considerable number of persons, if they happen to 
look. 

Under a statute against gaming, a steamboat carrying 
passengers and freight is a public place. 

13 Ala. 602. 

So is an infirmary, 

19 Ala. 551. 

So is a shoemaker’s shop, into which many went, but a few 
were excluded during the gaming, 

17 Ala. 369. 

It has been held that courthouses, hotels, inns, meeting 
houses, post offices, railroad stations and schools are public 
places, 

See Annotations in 2 A. L. R. 1008. 

It is quite obvious that the term “public place” as used 
in the Municipal ordinance here involved is to be inter¬ 
preted in a broad sense, so as not to defeat the purpose of 
its enactment, and while it may be said the truck was parked 
on private property, in the sense that the “Fat Boy” was 
privately owned and operated, it can be said with equal 
emphasis and prioriety that it also was a public place. 

Glascoe, appellee’s witness, said that he parked the truck 
at the side delivery entrance. (App. 19) 
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George Wallace Jones, whose deposition was taken by 
appellants, said as follows: 

“Q. Where is the delivery ^loor . 

“A. The delivery door is in the rear of the building, 
opening into a parkway; there is another delivery door 
on the south side of the building, in approximately the 
same corner.” 

“Q. Can you see from the parkway delivery door 
into the restaurant? 

“A. Yes sir, you can see, but just in a straight line, 
just like if there was a door right here.” (App. p. 45) 

In the light of the above, it is difficult to see how appellee 
can seriously urge that the place where the car was parked 
was not a public place. 

The Issue before the Court Below. 

Over and above the foregoing points, the Court below 
mainly erred, as set forth in appellants’ brief, in taking 
the case from the jury because the owner of the car “did 
not consent in law” to it having been driven by Matthews. 

It is true that Claxton, President of the appellee com¬ 
pany, and the driver, Glascoe, testified that at the time of 
employment instructions were given to the latter that he 
was not to turn the truck over to any other person, and 
this testimony remained uncontradicted. 

In a case such as this there always seems to be a perfect 
employer and a perfect employee. Appellants had no way 
of disproving what was said. Hence it is, that, in order to 
protect innocent injured persons from impact of the hard 
and fast rule of agency, express or implied, we find learned 
judges saying: 

Rutledge, J. (in Rosenberg v. Murray, 73 App. D. C. 67, 

68 ): 

“I think the judgment should be affirmed. I agree 
that there was sufficient evidence that defendant owned 
the offending car and that the driver was negligent. 
By virtue of the statute this created prima facie evi- 
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dence that the driver operated the vehicle with defen¬ 
dant’s consent, and without more was sufficient to es¬ 
tablish defendant’s liability. 

“However, defendant himself testified that he did 
not consent to Dyson’s operation of the car and that 
Dyson was driving it wholly without authority or per¬ 
mission. There was no other testimony bearing di¬ 
rectly on the issue of consent. Plaintiffs attempted to 
produce the driver, but through no fault of their own 
were unable to do so. The majority hold, in effect, 
that the jury were required to accept the defendant’s 
denial. In my judgment, this invades the jury’s prov¬ 
ince in passing upon his credibility. 

“The verdict can be sustained only upon the assump¬ 
tion that the jury found the defendant’s testimony 
unworthy of belief and disregarded it entirely. Whether 
or not they could do this, if he had been contradicted 
in no material particular, need not be decided. Whether 
the statute be characterized as creating a ‘presumption’ 
or a ‘prima facie case’ upon proof of ownership (cf. 
Thornes v. Meyer Store, 1929, 268 Mass. 587, 168 N. E. 
178), it has been held that even uncontradicted testi¬ 
mony by interested witnesses, such as defendant, is 
not conclusive, and may be disregarded by the jury; 
so that in the absence of evidence by disinterested wit¬ 
nesses the issue of credibility must be submitted to the 
jury. Glasgow v. Weldt, 1926, 218 App. Div. 749, 218 
N. Y. S. 115; Steiner v. Royal Blue Cab Co., 1933, 172 
Wash. 396, 20 P. 2d 39; McMullen v. Warren Motor 
Co., 1933,174 Wash. 454, 25 P. 2d 99; cf. St. Andrassy 
v. Mooney, 1933, 263 N. Y. 368, 186 N. E. 867.” 

Stephens, J. (in Hiscox v. Jackson, 75 U. S. App. D. C. 

293, 295,) saying: 

“I concur in the result upon the ground that—as 
stated by the court—there was evidence from which 
the jury could have found that the appellee was him¬ 
self driving the car at the time of the accident. But I 
think that upon the issue of non-consent by the ap¬ 
pellee to the driving of the car by Sims this case can¬ 
not be distinguished from Rosenberg v. Murray, 1940, 
73 App. D. C. 67,116 F. 2d 552. I think that that case, 
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in holding that, where testimony of an owner that he 
did not consent to the use of his car by the person 
driving it at the time of an accident is uncontradicted, 
there is nothing for the jury, was wrongly decided for 
the reason that it ignores the proposition that the 
credibility and dependability of testimony—even un¬ 
contradicted (as distinguished from undisputed) testi¬ 
mony—is for the jury.” 

In the circumstances of this case, it is submitted that the 
Court below should have let the jury pasp upon the nature 
and effect of the instructions given to t» driver, Glascoe, 
and the credibility of both the employer and employee. It 
is to be borne in mind that Glascoe was hired on June 7, 
1939 (App. p. 18). It was at this time that the instructions 
about the use of the truck were given to him. The acci¬ 
dent happened on May 7, 1941, almost two years later. 
Glascoe repeated several times, when testifying about such 
instructions that 

“I was responsible for the truck.” (App. p. 19) 

In one sense that means he could have understood it in¬ 
cluded authority to loan the truck to others. On the other 
hand, he stated positively that he was told not to turn the 
truck over to other people. Only the jury could properly 
pass upon these contradictory statements of the witness. 
The jury could have reached a conclusion that after the 
lapse of several years, with the dilution which inevitably 
follows a strict business relationship between employer 
and employee due to lapse of time and constant association, 
Glascoe -was authorized by appellee to turn the truck over 
to others, and did so, believing it was within his province 
so to do. 

Accordingly, a rationalization of what this court has said 
in the leading cases of,— 

Walsh v. Rosenberg, 65 App. D. C. 157, 

Forrester v. Jerman, 67 App. D. C. 167, 

Rosenberg v. Murray, 73 App. D. C. 67, 

Hiscox v. Jackson, 75 App. D. C. 293, 
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suggests that Sec. 40-403 of the D. C. Code 1940, which 
makes the person operating an automobile, with the consent 
of the owner, express or implied, the agent of the owner, 
in case of an accident, should be interpreted further to re¬ 
quire a submission to the jury of the credibility of state¬ 
ments of fact made and uncontradicted that consent was 
not given by the owner for the use of the car involved in 
the accident, .^TJlris construction is necessary and logical 
if the* al^ve.fO^mnance is to furnish the protection and 
safety* of the puMic, which the title thereof states it was 

intended to afford. 

•* •/ • • 

CONCLUSION. 

In view of the foregoing and for the reasons submitted 
in appellants’ main brief, the judgment below should be 
reversed. 

Respectfully submitted, 

C^sar L. Aiello, 

Llewellyn C. Thomas, 

901 Hibbs Building, 
Washington, D. C., 

Attorneys for Appellants . 








